Subtitle F—Procedure and Administration
Chapter 79—Definitions
Section 7701.
Definitions
[§ 7701(a)—Definitions]

(a) When used in this title, where not otherwise distinctly expressed or manifestly incompatible
with the intent thereof—.
(1) Person.– The term “person” shall be construed to mean and include an individual, a trust,
estate, partnership, association, company or corporation.
(2) Partnership and partner.– The term “partnership” includes a syndicate, group, pool,
joint venture, or other unincorporated organization, through or by means of which any business,
financial operation, or venture is carried on, and which is not, within the meaning of this title, a
trust or estate or a corporation; and the term “partner” includes a member in such a syndicate,
group, pool, joint venture, or organization.
(3) Corporation.– The term “corporation” includes associations, joint-stock companies, and
insurance companies.
(4) Domestic.– The term “domestic” when applied to a corporation or partnership means
created or organized in the United States or under the law of the United States or of any State
unless, in the case of a partnership, the Secretary provides otherwise by regulations.
(5) Foreign.– The term “foreign” when applied to a corporation or partnership means a corporation or partnership which is not domestic.
(6) Fiduciary.– The term “fiduciary” means a guardian, trustee, executor, administrator,
receiver, conservator, or any person acting in any fiduciary capacity for any person.
(7) Stock.– The term “stock” includes shares in an association, joint-stock company, or
insurance company.
(8) Shareholder.– The term “shareholder” includes a member in an association, joint-stock
company, or insurance company.
(9) United States.– The term “United States” when used in a geographical sense includes
only the States and the District of Columbia.
(10) State.– The term “State” shall be construed to include the District of Columbia, where
such construction is necessary to carry out provisions of this title.
(11) Secretary of the Treasury and Secretary.–
(A) Secretary of the Treasury.– The term “Secretary of the Treasury” means the
Secretary of the Treasury, personally, and shall not include any delegate of his.
(B) Secretary.– The term “Secretary” means the Secretary of the Treasury or his
delegate.
(12) Delegate.–
(A) In general.– The term “or his delegate”—
(i) when used with reference to the Secretary of the Treasury, means any officer,
employee, or agency of the Treasury Department duly authorized by the Secretary of the
Treasury directly, or indirectly by one or more redelegations of authority, to perform the
function mentioned or described in the context; and
(ii) when used with reference to any other official of the United States, shall be
similarly construed.

IRS § 7701(a)

(B) Performance of certain functions in Guam or American Samoa.– The term
“delegate,” in relation to the performance of functions in Guam or American Samoa with
respect to the taxes imposed by chapters 1, 2, and 21, also includes any officer or employee of
any other department or agency of the United States, or of any possession thereof, duly
authorized by the Secretary (directly, or indirectly by one or more redelegations of authority)
to perform such functions.
(13) Commissioner.– The term “Commissioner” means the Commissioner of Internal
Revenue.
(14) Taxpayer.– The term “taxpayer” means any person subject to any internal revenue tax.
***
(16) Withholding agent.– The term “withholding agent” means any person required to
deduct and withhold any tax under the provisions of section 1441, 1442, 1443, or 1461.
(17) Husband and wife.– As used in sections 152(b)(4), 682, and 2516, if the husband and
wife therein referred to are divorced, wherever appropriate to the meaning of such sections, the
term “wife” shall be read “former wife” and the term “husband” shall be read “former husband”;
and, if the payments described in such sections are made by or on behalf of the wife or former wife
to the husband or former husband instead of vice versa, wherever appropriate to the meaning of
such sections, the term “husband” shall be read “wife” and the term “wife” shall be read “husband.”
(18) International organization.– The term “international organization” means a public
international organization entitled to enjoy privileges, exemptions, and immunities as an
international organization under the International Organizations Immunities Act (22 U.S.C. 288288f).
***
(23) Taxable year.– The term “taxable year” means the calendar year, or the fiscal year
ending during such calendar year, upon the basis of which the taxable income is computed under
subtitle A. “Taxable year” means, in the case of a return made for a fractional part of a year under
the provisions of subtitle A or under regulations prescribed by the Secretary, the period for which
such return is made.
(24) Fiscal year.– The term “fiscal year” means an accounting period of 12 months ending on
the last day of any month other than December.
(25) Paid or incurred, paid or accrued.– The terms “paid or incurred” and “paid or
accrued” shall be construed according to the method of accounting upon the basis of which the
taxable income is computed under subtitle A.
(26) Trade or business.– The term “trade or business” includes the performance of the
functions of a public office.
***
(30) United States person.– The term “United States person” means—
(A) a citizen or resident of the United States,
(B) a domestic partnership,
(C) a domestic corporation,
(D) any estate (other than a foreign estate, within the meaning, of paragraph (31)), and
(E) any trust if—
(i) a court within the United States is able to exercise primary supervision over the
administration of the trust, and
(ii) one or more United States persons have the authority to control all substantial
decisions of the trust.
(31) Foreign estate or trust.–
(A) Foreign estate.– The term “foreign estate” means an estate the income of which,
from sources without the United States which is not effectively connected with the conduct of
a trade or business within the United States, is not includible in gross income under subtitle A.
(B) Foreign trust.– The term “foreign trust” means any trust other than a trust
described in subparagraph (E) of paragraph (30).
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***
(38) Joint return.– The term “joint return” means a single return made jointly under section
6013 by a husband and wife.
(39) Persons residing outside United States.– If any citizen or resident of the United
States does not reside in (and is not found in) any United States judicial district, such citizen or
resident shall be treated as residing in the District of Columbia for purposes of any provision of this
title relating to—
(A) jurisdiction of courts, or
(B) enforcement of summons.
***

[§ 7701(b)—Definition of Resident]

(b) Definition of Resident Alien and Nonresident Alien.–
(1) In general.– For purposes of this title (other than subtitle B)—
(A) Resident alien.– An alien individual shall be treated as a resident of the United
States with respect to any calendar year if (and only if) such individual meets the requirements
of clause (i), (ii), or (iii):
(i) Lawfully admitted for permanent residence.– Such individual is a lawful
permanent resident of the United States at any time during such calendar year.
(ii) Substantial presence test.– Such individual meets the substantial presence
test of paragraph (3).
(iii) First year election.– Such individual makes the election provided in
paragraph (4).
(B) Nonresident alien.– An individual is a nonresident alien if such individual is
neither a citizen of the United States nor a resident of the United States (within the meaning
of subparagraph (A)).
(2) Special rules for first and last year of residency.–
(A) First year of residency.–
(i) In general.– If an alien individual is a resident of the United States under
paragraph (1)(A) with respect to any calendar year, but was not a resident of the United
States at any time during the preceding calendar year, such alien individual shall be
treated as a resident of the United States only for the portion of such calendar year which
begins on the residency starting date.
(ii) Residency starting date for individuals lawfully admitted for
permanent residence.– In the case of an individual who is a lawfully permanent
resident of the United States at any time during the calendar year, but does not meet the
substantial presence test of paragraph (3), the residency starting date shall be the first
day in such calendar year on which he was present in the United States while a lawful
permanent resident of the United States.
(iii) Residency starting date for individuals meeting substantial presence
test.– In the case of an individual who meets the substantial presence test of paragraph
(3) with respect to any calendar year, the residency starting date shall be the first day
during such calendar year on which the individual is present in the United States.
(iv) Residency starting date for individuals making first year election.– In
the case of an individual who makes the election provided by paragraph (4) with respect
to any calendar year, the residency starting date shall be the 1st day during such calendar
year on which the individual is treated as a resident of the United States under that
paragraph.
(B) Last year of residency.– An alien individual shall not be treated as a resident of the
United States during a portion of any calendar year if—

IRS § 7701(b)

(i) such portion is after the last day in such calendar year on which the individual
was present in the United States (or, in the case of an individual described in paragraph
(1)(A)(i), the last day on which he was so described),
(ii) during such portion the individual has a closer connection to a foreign country
than to the United States, and
(iii) the individual is not a resident of the United States at any time during the next
calendar year.
(C) Certain nominal presence disregarded.–
(i) In general.– For purposes of subparagraphs (A)(iii) and (B), an individual shall
not be treated as present in the United States during any period for which the individual
establishes that he has a closer connection to a foreign country than to the United States.
(ii) Not more than 10 days disregarded.– Clause (i) shall not apply to more
than 10 days on which the individual is present in the United States.
(3) Substantial presence test.–
(A) In general.– Except as otherwise provided in this paragraph, an individual meets
the substantial presence test of this paragraph with respect to any calendar year (hereinafter in
this subsection referred to as the “current year”) if—
(i) such individual was present in the United States on at least 31 days during the
calendar year, and
(ii) the sum of the number of days on which such individual was present in the
United States during the current year and the 2 preceding calendar years (when
multiplied by the applicable multiplier determined under the following table) equals or
exceeds 183 days:

In the case of days in:

The applicable multiplier is:

Current year
1
1st preceding year
1/3
2nd preceding year
1/6
(B) Exception where individual is present in the United States during less than
one-half of current year and closer connection to foreign country is established.–
An individual shall not be treated as meeting the substantial presence test of this paragraph
with respect to any current year if—
(i) such individual is present in the United States on fewer than 183 days during the
current year, and
(ii) it is established that for the current year such individual has a tax home (as
defined in section 911(d)(3) without regard to the second sentence thereof) in a foreign
country and has a closer connection to such foreign country than to the United States.
(C) Subparagraph (B) not to apply in certain cases.– Subparagraph (B) shall not
apply to any individual with respect to any current year if at any time during such year—
(i) such individual had an application for adjustment of status pending, or
(ii) such individual took other steps to apply for status as a lawful permanent
resident of the United States.
(D) Exception for exempt individuals or for certain medical conditions.– An
individual shall not be treated as being present in the United States on any day if—
(i) such individual is an exempt individual for such day, or
(ii) such individual was unable to leave the United States on such day because of a
medical condition which arose while such individual was present in the United States.
(4) First-year election.–
(A) An alien individual shall be deemed to meet the requirements of this subparagraph if
such individual—
(i) is not a resident of the United States under clause (i) or (ii) of paragraph (1)(A)
with respect to a calendar year (hereinafter referred to as the “election year”),
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(ii) was not a resident of the United States under paragraph (1)(A) with respect to
the calendar year immediately preceding the election year,
(iii) is a resident of the United States under clause (ii) of paragraph (1)(A) with
respect to the calendar year immediately following the election year, and
(iv) is both—
(I) present in the United States for a period of at least 31 consecutive days in
the election year, and
(II) present in the United States during the period beginning with the first day
of such 31-day period and ending with the last day of the election year (hereinafter
referred to as the “testing period”) for a number of days equal to or exceeding 75
percent of the number of days in the testing period (provided that an individual
shall be treated for purposes of this subclause as present in the United States for a
number of days during the testing period not exceeding 5 days in the aggregate,
notwithstanding his absence from the United States on such days).
(B) An alien individual who meets the requirements of subparagraph (A) shall, if he so
elects, be treated as a resident of the United States with respect to the election year.
(C) An alien individual who makes the election provided by subparagraph (B) shall be
treated as a resident of the United States for the portion of the election year which begins on
the 1st day of the earliest testing period during such year with respect to which the individual
meets the requirements of clause (iv) of subparagraph (A).
(D) The rules of subparagraph (D)(i) of paragraph (3) shall apply for purposes of
determining an individual’s presence in the United States under this paragraph.
(E) An election under subparagraph (B) shall be made on the individual’s tax return for
the election year, provided that such election may not be made before the individual has met
the substantial presence test of paragraph (3) with respect to the calendar year immediately
following the election year.
(F) An election once made under subparagraph (B) remains in effect for the election
year, unless revoked with the consent of the Secretary.
(5) Exempt individual defined.– For purposes of this subsection—
(A) In general.– An individual is an exempt individual for any day if, for such day, such
individual is—
(i) a foreign government-related individual,
(ii) a teacher or trainee,
(iii) a student, or
(iv) a professional athlete who is temporarily in the United States to compete in a
charitable sports event described in section 274(l)(1)(B).
(B) Foreign government-related individual.– The term “foreign government-related
individual” means any individual temporarily present in the United States by reason of—
(i) diplomatic status, or a visa which the Secretary (after consultation with the
Secretary of State) determines represents full-time diplomatic or consular status for
purposes of this subsection,
(ii) being a full-time employee of an international organization, or
(iii) being a member of the immediate family of an individual described in clause (i)
or (ii).
(C) Teacher or trainee.– The term “teacher or trainee” means any individual—
(i) who is temporarily present in the United States under subparagraph (J) or (Q) of
section 101(15) of the Immigration and Nationality Act (other than as a student), and
(ii) who substantially complies with the requirements for being so present.
(D) Student.– The term “student” means any individual—
(i) who is temporarily present in the United States—
(I) under subparagraph (F) or (M) of section 101(15) of the Immigration and
Nationality Act, or
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(II) as a student under subparagraph (J) of such section 101(15), and
(ii) who substantially complies with the requirements for being so present.
(E) Special rules for teachers, trainees, and students.–
(i) Limitation on teachers and trainees.– An individual shall not be treated as
an exempt individual by reason of clause (ii) of subparagraph (A) for the current year if,
for any 2 calendar years during the preceding 6 calendar years, such person was an
exempt person under clause (ii) or (iii) of subparagraph (A). In the case of an individual
all of whose compensation is described in section 872(b)(3), the preceding sentence shall
be applied by substituting “4 calendar years” for “2 calendar years”.
(ii) Limitation on students.– For any calendar year after the 5th calendar year
for which an individual was an exempt individual under clause (ii) or (iii) of subparagraph (A), such individual shall not be treated as an exempt individual by reason of
clause (iii) of subparagraph (A), unless such individual establishes to the satisfaction of
the Secretary that such individual does not intend to permanently reside in the United
States and that such individual meets the requirements of subparagraph (D)(ii).
(6) Lawful permanent resident.– For purposes of this subsection, an individual is a lawful
permanent resident of the United States at any time if—
(A) such individual has the status of having been lawfully accorded the privilege of
residing permanently in the United States as an immigrant in accordance with the
immigration laws, and
(B) such status has not been revoked (and has not been administratively or judicially
determined to have been abandoned).
An individual shall cease to be treated as a lawful permanent resident of the United States if such
individual commences to be treated as a resident of a foreign country under the provisions of a tax
treaty between the United States and the foreign country, does not waive the benefits of such treaty
applicable to residents of the foreign country, and notifies the Secretary of the commencement of
such treatment.
(7) Presence in the United States.– For purposes of this subsection—
(A) In general.– Except as provided in subparagraph (B), (C), or (D), an individual shall
be treated as present in the United States on any day if such individual is physically present in
the United States at any time during such day.
(B) Commuters from Canada or Mexico.– If an individual regularly commutes to
employment (or self-employment) in the United States from a place of residence in Canada or
Mexico, such individual shall not be treated as present in the United States on any day during
which he so commutes.
(C) Transit between 2 foreign points.– If an individual, who is in transit between 2
points outside the United States, is physically present in the United States for less than 24
hours, such individual shall not be treated as present in the United States on any day during
such transit.
(D) Crew members temporarily present.– An individual who is temporarily present in
the United States on any day as a regular member of the crew of a foreign vessel engaged in
transportation between the United States and a foreign country or a possession of the United
States shall not be treated as present in the United States on such day unless such individual
otherwise engages in any trade or business in the United States on such day.
(8) Annual statements.– The Secretary may prescribe regulations under which an individual
who (but for subparagraph (B) or (D) of paragraph (3)) would meet the substantial presence test of
paragraph (3) is required to submit an annual statement setting forth the basis on which such
individual claims the benefits of subparagraph (B) or (D) of paragraph (3), as the case may be.
(9) Taxable year.–
(A) In general.– For purposes of this title, an alien individual who has not established a
taxable year for any prior period shall be treated as having a taxable year which is the calendar
year.
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(B) Fiscal year taxpayer.– If—
(i) an individual is treated under paragraph (1) as a resident of the United States for
any calendar year, and
(ii) after the application of subparagraph (A), such individual has a taxable year
other than a calendar year,
he shall be treated as a resident of the United States with respect to any portion of a taxable
year which is within such calendar year.
(10) Coordination with section 877.– If—
(A) an alien individual was treated as a resident of the United States during any period
which includes at least 3 consecutive calendar years (hereinafter referred to as the “initial
residency period”), and
(B) such individual ceases to be treated as a resident of the United States but
subsequently becomes a resident of the United States before the close of the 3rd calendar year
beginning after the close of the initial residency period,
such individual shall be taxable for the period after the close of the initial residency period and
before the day on which he subsequently became a resident of the United States in the manner
provided in section 877(b). The preceding sentence shall apply only if the tax imposed pursuant to
section 877(b) exceeds the tax which, without regard to this paragraph, is imposed pursuant to
section 871.
(11) Regulations.– The Secretary shall prescribe such regulations as may be necessary or
appropriate to carry out the purposes of this subsection.
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