Organization for Economic Cooperation and Development [OECD]
1992 Model Convention — Commentaries
With 1994, 1995, and 1997 Updates
Commentary on Article 10
Concerning the Taxation of Dividends
I. Preliminary remarks
1.
By "dividends" is generally meant the distribution of profits to the shareholders by
companies limited by shares7, limited partnerships with share capital8 limited liability
companies9 or other joint stock companies10. Under the laws of the OECD Member
countries, such joint stock companies are legal entities with a separate juridical personality
distinct from all their shareholders. On this point, they differ from partnerships insofar as
the latter do not have juridical personality in most countries.
2.
The profits of a business carried on by a partnership are the partners' profits derived
from their own exertions; for them they are industrial or commercial profits. So the
partner is ordinarily taxed personally on his share of the partnership capital and partnership
profits.
3.
The position is different for the shareholder; he is not a trader and the company's
profits are not his; so they cannot be attributed to him. He is personally taxable only on
those profits which are distributed by the company (apart from the provisions in certain
countries' laws relating to the taxation of undistributed profits in special cases). From the
shareholders' standpoint, dividends are income from the capital which they have made
available to the company as its shareholders.
II. Commentary on the provisions of the Article
Paragraph 1
4.
Paragraph 1 does not prescribe the principle of taxation of dividends either
exclusively in the State of the beneficiary's residence or exclusively in the State of which
the company paying the dividends is a resident.
5.
Taxation of dividends exclusively in the State of source is not acceptable as a general
rule. Furthermore, there are some States which do not have taxation of dividends at the
source, while as a general rule, all the States tax residents in respect of dividends they
receive from non-resident companies.
6.
On the other hand, taxation of dividends exclusively in the State of the beneficiary's
residence is not feasible as a general rule. It would be more in keeping with the nature of
dividends, which are investment income, but it would be unrealistic to suppose that there is
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any prospect of it being agreed that all taxation of dividends at the source should be
relinquished.
7.
For this reason, paragraph 1 states simply that dividends may be taxed in the State
of the beneficiary's residence. The term "paid" has a very wide meaning, since the concept
of payment means the fulfilment of the obligation to put funds at the disposal of the
shareholder in the manner required by contract or by custom.
8.
The Article deals only with dividends paid by a company which is a resident of a
Contracting State to a resident of the other Contracting State. It does not, therefore, apply
to dividends paid by a company which is a resident of a third State or to dividends paid by a
company which is a resident of a Contracting State which are attributable to a permanent
establishment which an enterprise of that State has in the other Contracting State (for
these cases, cf. paragraphs 4 to 6 of the Commentary on Article 21).
Paragraph 2
9.
Paragraph 2 reserves a right to tax to the State of source of the dividends, i.e. to the
State of which the company paying the dividends is a resident; this right to tax, however,
is limited considerably. The rate of tax is limited to 15 per cent, which appears to be a
reasonable maximum figure. A higher rate could hardly be justified since the State of
source can already tax the company's profits.
10.
On the other hand, a lower rate (5 per cent) is expressly provided in respect of
dividends paid by a subsidiary company to its parent company. If a company of one of the
States owns directly a holding of at least 25 per cent in a company of the other State, it is
reasonable that payments of profits by the sub-sidiary to the foreign parent company
should be taxed less heavily to avoid recur-rent taxation and to facilitate international
investment. The realisation of this intention depends on the fiscal treatment of the
dividends in the State of which the parent company is a resident (cf. paragraphs 49 to 54 of
the Commentary on Articles 23 A and 23 B).
11.
If a partnership is treated as a body corporate under the domestic laws applying to
it, the two Contracting States may agree to modify sub-paragraph a) of paragraph 2 in a way
to give the benefits of the reduced rate provided for parent companies also to such
partnership.
12.
Under paragraph 2, the limitation of tax in the State of source is not available when
an intermediary, such as an agent or nominee, is interposed between the beneficiary and
the payer, unless the beneficial owner is a resident of the other Contracting State. (The
text of the Model was amended in 1995 to clarify this point, which has been the consistent
position of all Member countries.) States which wish to make this more explicit are free to
do so during bilateral negotiations.
(Amended on 21 September 1995; see HISTORY)
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13.
The tax rates fixed by the Article for the tax in the State of source are maximum
rates. The States may agree, in bilateral negotiations, on lower rates or even on taxation
exclusively in the State of the beneficiary's residence. The reduction of rates provided for
in paragraph 2 refers solely to the taxation of dividends and not to the taxation of the
profits of the company paying the divi-dends.
14.
The two Contracting States may also, during bilateral negotiations, agree to a
holding percentage lower than that fixed in the Article. A lower percentage is, for instance,
justified in cases where the State of residence of the parent com-pany, in accordance with
its domestic law, grants exemption to such a company for dividends derived from a holding
of less than 25 per cent in a non-resident subsidiary.
15.
In sub-paragraph a) of paragraph 2, the term "capital" is used in relation to the
taxation treatment of dividends, i.e. distributions of profits to shareholders. The use of this
term in this context implies that, for the purposes of sub-para-graph a), it should be used in
the sense in which it is used for the purposes of distribution to the shareholder (in the
particular case, the parent company).
a)
As a general rule, therefore, the term "capital" in sub-paragraph a) should be
understood as it is understood in company law. Other elements, in particular the reserves,
are not to be taken into account.
b)
Capital, as understood in company law, should be indicated in terms of par
value of all shares which in the majority of cases will be shown as capital in the company's
balance sheet.
c)
No account need be taken of differences due to the different classes of shares
issued (ordinary shares, preference shares, plural voting shares, non-voting shares, bearer
shares, registered shares, etc.), as such differences relate more to the nature of the
shareholder's right than to the extent of his ownership of the capital.
d)
When a loan or other contribution to the company does not, strictly speaking,
come as capital under company law but when on the basis of internal law or practice ("thin
capitalisation", or assimilation of a loan to share capital), the income derived in respect
thereof is treated as dividend under Article 10, the value of such loan or contribution is also
to be taken as "capital" within the meaning of sub-paragraph a).
e)
In the case of bodies which do not have a capital within the meaning of
company law, capital for the purpose of sub-paragraph a) is to be taken as meaning the
total of all contributions to the body which are taken into account for the purpose of
distributing profits.
In bilateral negotiations, Contracting States may depart from the criterion of "capital" used
in sub-paragraph a) of paragraph 2 and use instead the criterion of "voting power".
16.
Sub-paragraph a) of paragraph 2 does not require that the company receiving the
dividends must have owned at least 25 per cent of the capital for a relatively long time
before the date of the distribution. This means that all that counts regarding the holding is
the situation prevailing at the time material for the coming into existence of the liability to
the tax to which paragraph 2 applies, i.e. in most cases the situation existing at the time
when the dividends become legally available to the shareholders. The primary reason for
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this resides in the desire to have a provision which is applicable as broadly as possible. To
require the parent company to have possessed the minimum holding for a certain time
before the distribution of the profits could involve extensive inquiries. Internal laws of
certain OECD Member countries provide for a minimum period during which the recipient
company must have held the shares to qualify for exemption or relief in respect of
dividends received. In view of this, Contracting States may include a similar condition in
their conventions.
17.
The reduction envisaged in sub-paragraph a) of paragraph 2 should not be granted in
cases of abuse of this provision, for example, where a company with a holding of less than
25 per cent has, shortly before the dividends become payable, increased its holding
primarily for the purpose of securing the benefits of the above-mentioned provision, or
otherwise, where the qualifying holding was arranged primarily in order to obtain the
reduction. To counteract such manoeuvres Contracting States may find it appropriate to
add to sub-paragraph a) a provision along the following lines:
"provided that this holding was not acquired primarily for the purpose of taking
advantage of this provision".
18.
Paragraph 2 lays down nothing about the mode of taxation in the State of source. It
therefore leaves that State free to apply its own laws and, in particular, to levy the tax
either by deduction at source or by individual assessment.
19.
The paragraph does not settle procedural questions. Each State should be able to use
the procedure provided in its own laws. It can either forthwith limit its tax to the rates
given in the Article or tax in full and make a refund. Specific questions arise with
triangular cases (see paragraph 53 of the Commentary on Article 24).
(Amended on 23 July 1992; see HISTORY)
20.
It does not specify whether or not the relief in the State of source should be
conditional upon the dividends being subject to tax in the State of residence. This
question can be settled by bilateral negotiations.
21.
The Article contains no provisions as to how the State of the beneficiary's residence
should make allowance for the taxation in the State of source of the dividends. This
question is dealt with in Articles 23 A and 23 B.
22.
Attention is drawn generally to the following case: the beneficial owner of the
dividends arising in a Contracting State is a company resident of the other Contracting
State; all or part of its capital is held by shareholders resident outside that other State; its
practice is not to distribute its profits in the form of dividends; and it enjoys preferential
taxation treatment (private investment company, base company). The question may arise
whether in the case of such a company it is justifiable to allow in the State of source of the
dividends the limitation of tax which is provided in paragraph 2. It may be appropriate,
when bilateral negotiations are being conducted, to agree upon special exceptions to the
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taxing rule laid down in this Article, in order to define the treatment applicable to such
companies.
Paragraph 3
23.
In view of the great differences between the laws of OECD Member countries, it is
impossible to define "dividends" fully and exhaustively. Consequently, the definition
merely mentions examples which are to be found in the majority of the Member countries'
laws and which, in any case, are not treated differently in them. The enumeration is
followed up by a general formula. In the course of the revision of the 1963 Draft
Convention, a thorough study has been undertaken to find a solution that does not refer to
domestic laws. This study has led to the conclusion that, in view of the still remaining
dissimilarities between Member countries in the field of company law and taxation law, it
did not appear to be possible to work out a definition of the concept of dividends that
would be independent of domestic laws. It is open to the Contracting States, through
bilateral negotiations, to make allowance for peculiarities of their laws and to agree to
bring under the definition of "dividends" other payments by companies falling under the
Article.
(Amended on 23 July 1992; see HISTORY)
24.
The notion of dividends basically concerns distributions by companies within the
meaning of sub-paragraph b) of paragraph 1 of Article 3. Therefore the definition relates,
in the first instance, to distributions of profits the title to which is constituted by shares,
that is holdings in a company limited by shares (joint stock company). The definition
assimilates to shares all securities issued by companies which carry a right to participate in
the companies' profits without being debt-claims; such are, for example, "jouissance" shares
or "jouissance" rights, founders' shares or other rights participating in profits. In bilateral
con-ventions, of course, this enumeration may be adapted to the legal situation in the
Contracting States concerned. This may be necessary in particular, as regards income from
"jouissance" shares and founders' shares. On the other hand, debt-claims participating in
profits do not come into this category; (cf. paragraph 19 of the Commentary on Article 11);
likewise interest on convertible debentures is not a dividend.
(Amended on 23 July 1992; see HISTORY)
25.
Article 10 deals not only with dividends as such but also with interest on loans
insofar as the lender effectively shares the risks run by the company, i.e. when repayment
depends largely on the success or otherwise of the enterprise's business. Articles 10 and 11
do not therefore prevent the treatment of this type of interest as dividends under the
national rules on thin capitalisation applied in the borrower's country. The question
whether the contributor of the loan shares the risks run by the enterprise must be
determined in each individual case in the light of all the circumstances, as for example the
following:
the loan very heavily outweighs any other contribution to the enterprise's
capital (or was taken out to replace a substantial proportion of capital which has been lost)
and is substantially unmatched by redeemable assets;
the creditor will share in any profits of the company;
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repayment of the loan is subordinated to claims of other creditors or to the
payment of dividends;
-

the level or payment of interest would depend on the profits of the company;
the loan contract contains no fixed provisions for repayment by a definite

date.
(Replaced on 23 July 1992; see HISTORY)
26.
The laws of many of the States put participations in a société à responsabilité
limitée (limited liability company) on the same footing as shares. Likewise, distributions of
profits by co-operative societies are generally regarded as dividends.
(Renumbered on 23 July 1992; see HISTORY)
27.
Distributions of profits by partnerships are not dividends within the meaning of the
definition, unless the partnerships are subject, in the State where their place of effective
management is situated, to a fiscal treatment substantially similar to that applied to
companies limited by shares (for instance, in Belgium, Portugal and Spain, also in France as
regards distributions to commanditaires in the sociétés en commandite simple). On the
other hand, clarification in bilateral conventions may be necessary in cases where the
taxation law of a Contracting State gives the owner of holdings in a company a right to opt,
under certain conditions, for being taxed as a partner of a partnership, or, vice versa, gives
the partner of a partnership the right to opt for taxation as the owner of holdings in a
company.
(Renumbered on 23 July 1992; see HISTORY)
28.
Payments regarded as dividends may include not only distributions of profits decided
by annual general meetings of shareholders, but also other benefits in money or money's
worth, such as bonus shares, bonuses, profits on a liquidation and disguised distributions of
profits. The reliefs provided in the Article apply so long as the State of which the paying
company is a resident taxes such benefits as dividends. It is immaterial whether any such
benefits are paid out of current profits made by the company or are derived, for example,
from reserves, i.e. profits of previous financial years. Normally, distributions by a company
which have the effect of reducing the membership rights, for instance, payments
constituting a reimbursement of capital in any form whatever, are not regarded as
dividends.
(Renumbered on 23 July 1992; see HISTORY)
29.
The benefits to which a holding in a company confer entitlement are, as a general
rule, available solely to the shareholders themselves. Should, however, certain of such
benefits be made available to persons who are not shareholders within the meaning of
company law, they may constitute dividends if:
the legal relations between such persons and the company are assimil-ated to
a holding in a company ("concealed holdings") and
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the persons receiving such benefits are closely connected with a shareholder;
this is the case, for example, where the recipient is a relative of the shareholder or is a
company belonging to the same group as the company owning the shares.
(Renumbered on 23 July 1992; see HISTORY)
30.
When the shareholder and the person receiving such benefits are residents of two
different States with which the State of source has concluded conventions, differences of
views may arise as to which of these conventions is applicable. A similar problem may arise
when the State of source has concluded a convention with one of the States but not with
the other. This, however, is a conflict which may affect other types of income, and the
solution to it can be found only through an arrangement under the mutual agreement
procedure.
(Renumbered on 23 July 1992; see HISTORY)
Paragraph 4
31.
Certain States consider that dividends, interest and royalties arising from sources in
their territory and payable to individuals or legal persons who are residents of other States
fall outside the scope of the arrangement made to prevent them from being taxed both in
the State of source and in the State of the beneficiary's residence when the beneficiary has
a permanent establishment in the former State. Paragraph 4 is not based on such a
conception which is sometimes referred to as "the force of attraction of the permanent
establishment". It does not stipulate that dividends flowing to a resident of a
Contracting State from a source situated in the other State must, by a kind of legal
presumption, or fiction even, be related to a permanent establishment which that resident
may have in the latter State, so that the said State would not be obliged to limit its
taxation in such a case. The paragraph merely provides that in the State of source the
dividends are taxable as part of the profits of the permanent establishment there owned by
the beneficiary which is a resident of the other State, if they are paid in respect of holdings
forming part of the assets of the permanent establishment or otherwise effectively
connected with that establishment. In that case, paragraph 4 relieves the State of source of
the dividends from any limitations under the Article. The foregoing explanations accord
with those in the Commentary on Article 7.
(Renumbered on 23 July 1992; see HISTORY)
32.
The rules set out above also apply where the beneficiary of the dividends has in the
other Contracting State, for the purpose of performing any of the kinds of independent
personal services mentioned in Article 14, a fixed base with which the holding in respect of
which the dividends are paid is effectively connected.
(Renumbered on 23 July 1992; see HISTORY)
Paragraph 5
33.
The Article deals only with dividends paid by a company which is a resid-ent of a
Contracting State to a resident of the other State. Certain States, however, tax not only
dividends paid by companies resident therein but even distributions by non-resident
companies of profits arising within their territory. Each State, of course, is entitled to tax
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profits arising in its territory which are made by non-resident companies, to the extent
provided in the Convention (in particular in Article 7). The shareholders of such companies
should not be taxed as well at any rate, unless they are residents of the State and so
naturally subject to its fiscal sovereignty.
(Renumbered on 23 July 1992; see HISTORY)
34.
Paragraph 5 rules out the extra-territorial taxation of dividends, i.e. the practice by
which States tax dividends distributed by a non-resident company solely because the
corporate profits from which the distributions are made originated in their territory (for
example, realised through a permanent establishment situated therein). There is, of course,
no question of extra-territorial taxation when the country of source of the corporate profits
taxes the dividends because they are paid to a shareholder who is a resident of that State or
to a permanent establishment or fixed base situated in that State.
(Renumbered on 23 July 1992; see HISTORY)
35.
Moreover, it can be argued that such a provision does not aim at, or cannot result in,
preventing a State from subjecting the dividends to a withholding tax when distributed by
foreign companies if they are cashed in its territory. Indeed, in such a case, the criterion
for tax liability is the fact of the payment of the dividends, and not the origin of the
corporate profits allotted for distribution. But if the person cashing the dividends in a
Contracting State is a resident of the other Contracting State (of which the distributing
company is a resident), he may under Article 21 obtain exemption from, or refund of, the
withholding tax of the first-mentioned State. Similarly, if the beneficiary of the dividends
is a resident of a third State which had concluded a double taxation convention with the
State where the dividends are cashed, he may, under Article 21 of that convention, obtain
exemption from, or refund of, the withholding tax of the last-mentioned State.
(Renumbered on 23 July 1992; see HISTORY)
36.
Paragraph 5 further provides that non-resident companies are not to be subjected to
special taxes on undistributed profits.
(Renumbered on 23 July 1992; see HISTORY)
37.
It might be argued that where the taxpayer's country of residence, pursuant to its
counteracting measures (such as sub-Part F legislation in the United States), seeks to tax
profits which have not been distributed it is acting contrary to the provisions of paragraph
5. However, it should be noted that the paragraph is confined to taxation at source and,
thus, has no bearing on the taxation at residence under a counteracting legislation. In
addition, the paragraph concerns only the taxation of the company and not that of the
shareholder.
(Replaced on 23 July 1992; see HISTORY)
38.
The application of counteracting legislation may, however, pose some difficulties. If
the income is attributed to the taxpayer then each item of the income would have to be
treated under the relevant provisions of the Convention (business profits, interest,
royalties). If the amount is treated as a deemed dividend then it is clearly derived from the
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base company thus constituting income from that company's country. Even then, it is by
no means clear whether the taxable amount is to be regarded as a dividend within the
meaning of Article 10 or as "other income" within the meaning of Article 21. Under some
counteracting measures the taxable amount is treated as a dividend with the result that an
exemption provided for by a tax convention, e.g. an affiliation exemption, is also extended
to it (for instance, in Germany). It is doubtful whether the Convention requires this to be
done. If the country of residence considers that this is not the case it may face the
allegation that it is obstructing the normal operation of the affiliation exemption by taxing
the dividend (in the form of "deemed dividend") in advance.
(Replaced on 23 July 1992; see HISTORY)
39.
Where dividends are actually distributed by the base company, the provisions of a
bilateral convention regarding dividends have to be applied in the normal way because
there is dividend income within the meaning of the convention. Thus, the country of the
base company may subject the dividend to a withholding tax. The country of residence of
the shareholder will apply the normal methods for the elimination of double taxation (i.e.
tax credit or tax exemption is granted). This implies that the withholding tax on the
dividend should be credited in the shareholder's country of residence, even if the
distributed profit (the dividend) has been taxed years before under counteracting
legislation. However, the obligation to give credit in that case remains doubtful. Generally
the dividend as such is exempted from tax (as it was already taxed under the counteracting
legislation) and one might argue that there is no basis for a tax credit. On the other hand,
the purpose of the treaty would be frustrated if the crediting of taxes could be avoided by
simply anticipating the dividend taxation under counteracting legislation. The general
principle set out above would suggest that the credit should be granted, though the details
may depend on the technicalities of the counteracting measures and the system for
crediting foreign taxes against domestic tax, as well as on the particularities of the case
(e.g. time lapsed since the taxation of the "deemed dividend"). However,
taxpayers who have recourse to artificial arrangements are taking risks against which they
cannot fully be safeguarded by tax authorities.
(Replaced on 23 July 1992; see HISTORY)
III. Effects of special features of the domestic tax laws of certain countries
40.
Certain countries' laws seek to avoid or mitigate economic double taxation i.e. the
simultaneous taxation of the company's profits at the level of the company and of the
dividends at the level of the shareholder. There are various ways of achieving this:
company tax in respect of distributed profits may be charged at a lower rate
than that on retained profits;
relief may be granted in computing the shareholder's personal tax;
dividends may bear only one tax, the distributed profits not being taxed at
the level of the company.
The Committee on Fiscal Affairs has examined the question whether the special features of
the tax laws of the Member countries would justify solutions other than those contained in
the Model Convention.
(Renumbered and amended on 23 July 1992; see HISTORY)
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A. Dividends distributed to individuals
41.
In contrast to the notion of juridical double taxation, which has, generally, a quite
precise meaning, the concept of economic double taxation is less certain. Some States do
not accept the validity of this concept and others, more numerously, do not consider it
necessary to relieve economic double taxation at the national level (dividends distributed
by resident companies to resident shareholders). Consequently, as the concept of economic
double taxation was not sufficiently well defined to serve as a basis for the analysis, it
seemed appropriate to study the problem from a more general economic standpoint, i.e.
from the point of view of the effects which the various systems for alleviating such double
taxation can have on the international flow of capital. For this purpose, it was necessary to
see, among other things, what distortions and discriminations the various national systems
could create; but it was necessary to have regard also to the implications for States'
budgets and for effective fiscal verification, without losing sight of the principle of
reciprocity that underlies every conven-tion. In considering all these aspects, it became
apparent that the burden represented by company tax could not be wholly left out of
account.
(Renumbered on 23 July 1992; see HISTORY)
1. States with the classical system
42.
The Committee has recognised that economic double taxation need not be relieved at
the international level when such double taxation remains unrelieved at the national level.
It therefore considers that in relations between two States with the classical system, i.e.
States which do not relieve economic double taxation, the respective levels of company tax
in the Contracting States should have no influence on the rate of withholding tax on the
dividend in the State of source (rate limited to 15 per cent by sub-paragraph b) of
paragraph 2 of Article 10). Consequently, the solution recommended in the Model
Convention remains fully applicable in the present case.
(Renumbered and amended on 23 July 1992; see HISTORY)
2. States applying a split rate company tax
43.
These States levy company tax at different rates according to what the company does
with its profits: the high rate is charged on any profits retained and the lower rate on
those distributed.
(Renumbered, heading and paragraph amended on 23 July 1992; see HISTORY)
44.
None of these States, in negotiating double taxation conventions, has obtained, on
the grounds of its split rate of company tax, the right to levy with- holding tax of more
than 15 per cent (cf. sub-paragraph b) of paragraph 2 of Article 10) on dividends paid by its
companies to a shareholder who is an indiv-idual resident in the other State.
(Renumbered on 23 July 1992; see HISTORY)
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45.
The Committee considered whether such a State (State B) should not be recognised
as being entitled to levy withholding tax exceeding 15 per cent on dividends distributed by
its companies to residents of a State with a classical system (State A), with the proviso that
the excess over 15 per cent, which would be designed to offset, in relation to the
shareholder concerned, the effects of the lower rate of company tax on distributed profits of
companies of State B, would not be creditable against the tax payable by the shareholder in
State A of which he is a resident.
(Renumbered and amended on 23 July 1992; see HISTORY)
46.
Most Member countries considered that in State B regard should be had to the
average level of company tax, and that such average level should be con-sidered as the
counterpart to the charge levied in the form of a single-rate tax on companies resident of
State A. The levy by State B of an additional withholding tax not credited in State A would,
moreover, create twofold discrimination: on the one hand, dividends, distributed by a
company resident of State B would be more heavily taxed when distributed to residents of
State A than when distributed to residents of State B, and, on the other hand, the resident
of State A would pay higher personal tax on his dividends from State B than on his
dividends from State A. The idea of a "balancing tax" was not, therefore, adopted by the
Committee.
(Renumbered and amended on 23 July 1992; see HISTORY)
3. States which provide relief at the shareholder's level
47.
In these States, the company is taxed on its total profits, whether distrib-uted or
not, and the dividends are taxed in the hands of the resident shareholder (an individual);
the latter, however, is entitled to relief, usually as a tax credit against his personal tax, on
the grounds that-in the normal course at least-the dividend has borne company tax as part
of the company's profits.
(Renumbered and heading amended on 23 July 1992; see HISTORY)
48.
Internal law of these States does not provide for the extension of the tax relief to
the international field. Relief is allowed only to residents and only in respect of dividends
of domestic sources. However, as indicated below, some States have, in some conventions,
extended the right to the tax credit provided for in their legislation to residents of the
other Contracting State.
(Renumbered and amended on 23 July 1992; see HISTORY)
49.
In many States that provide relief at the shareholder's level, the resident shareholder
receives a credit in recognition of the fact that the profits out of which the dividends are
paid have already been taxed in the hands of the company. The resident shareholder is
taxed on his dividend grossed up by the tax credit; this credit is set off against the tax
payable and can possibly give rise to a refund. In some double taxation conventions, some
countries that apply this system have agreed to extend the credit to shareholders who are
residents of the other Contracting State. Whilst most States that have agreed to such
extensions have done so on a reciprocal basis, a few countries have concluded conventions
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where they unilaterally extend the benefits of the credit to residents of the other
Contracting State.
(Renumbered and amended on 23 July 1992; see HISTORY)
50.
Some States that also provide relief at the shareholder's level claim that under their
systems the company tax remains in its entirety a true company tax, in that it is charged by
reference solely to the company's own situation, without any regard to the person and the
residence of the shareholder, and in that, having been so charged, it remains appropriated
to the Treasury. The tax credit given to the shareholder is designed to relieve his personal
tax liability and in no way constitutes an adjustment of the company's tax. No refund,
therefore, is given if the tax credit exceeds that personal tax.
(Renumbered and amended on 23 July 1992; see HISTORY)
51.
The Committee could not reach a general agreement on whether the systems of the
States referred to in paragraph 50 above display a fundamental difference that could justify
different solutions at the international level.
(Renumbered and amended on 23 July 1992; see HISTORY)
52.
Some Member countries were of the opinion that such a fundamental difference does
not exist. This opinion leaves room for the conclusion that the States referred to in
paragraph 50 above should agree to extend the tax credit to non-resident shareholders, at
least on a reciprocal basis, in the same way as some of the countries referred to in
paragraph 49 above do. Such a solution tends to ensure neutrality as regards dividends
distributed by companies of these countries, the same treatment being given to resident
and non-resident sharehold-ers. On the other hand, it would in relation to shareholders
who are residents of a Contracting State (a State with a classical system in particular)
encourage investment in a State that provide relief at the shareholder's level since
residents of the first State would receive a tax credit (in fact a refund of company tax) for
dividends from the other State while they do not receive one for dividends from their own
country. However, these effects are similar to those which present themselves between a
State applying a split rate company tax and a State with a classical system or between two
States with a classical system one of which has a lower company tax rate than the other
(paragraphs 42 and 43 to 46 above).
(Renumbered and amended on 23 July 1992; see HISTORY)
53.
On the other hand, many Member countries stressed the fact that a determination of
the true nature of the tax relief given under the systems of the States referred to in
paragraph 50 above reveals a mere alleviation of the shareholder's personal income tax in
recognition of the fact that his dividend will normally have borne company tax. The tax
credit is given once and for all (forfaitaire) and is therefore not in exact relation to the
actual company tax appropriate to the profits out of which the dividend is paid. There is no
refund if the tax credit exceeds the personal income tax.
(Renumbered and amended on 23 July 1992; see HISTORY)
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54.
As the relief in essence is not a refund of company tax but an alleviation of the
personal income tax, the extension of the relief to non-resident sharehold-ers who are not
subject to personal income tax in the countries concerned does not come into consideration.
On the other hand, however, on this line of reasoning, the question whether States which
provide relief at the shareholder's level should give relief against personal income tax levied
from resident shareholders on foreign dividends deserves attention. In this respect it
should be observed that the answer is in the affirmative if the question is looked at from
the standpoint of neutrality as regards the source of the dividends; otherwise, residents of
these States will be encouraged to acquire shares in their own country rather than abroad.
But such an extension of the tax credit would be contrary to the principle of reciprocity:
not only would the State concerned thereby be making a unilateral budgetary sacrifice
(allowing the tax credit over and above the withholding tax levied in the other State), but
it would do so without receiving any economic compensation, since it would not be
encouraging residents of the other State to acquire shares in its own territory.
(Renumbered and amended on 23 July 1992; see HISTORY)
55.
To overcome these objections, it might be a conceivable proposition, amongst other
possibilities, that the State of source-which will have collected company tax on dividends
distributed by resident companies-should bear the cost of the tax credit that a State which
provide relief at the shareholder's level would allow, by transferring funds to that State.
As, however, such transfers are hardly favoured by the States this might be more simply
achieved by means of a "compositional" arrangement under which the State of source would
relinquish all withholding tax on dividends paid to residents of the other State, and the
latter would then allow against its own tax, not the 15 per cent withholding tax (abolished
in the State of source) but a tax credit similar to that which it gives on dividends of
domestic source.
(Renumbered and amended on 23 July 1992; see HISTORY)
56.
When everything is fully considered, it seems that the problem can be solved only in
bilateral negotiations, where one is better placed to evaluate the sacrifices and advantages
which the Convention must bring for each Contracting State.
(Renumbered on 23 July 1992; see HISTORY)
57.

[Deleted on 31 March 1994; see HISTORY]

58.

[Deleted on 31 March 1994; see HISTORY]

B. Dividends distributed to companies
59.
Comments above relating to dividends paid to individuals are generally applicable to
dividends paid to companies which hold less than 25 per cent of the capital of the company
paying the dividends. Moreover, the Committee on Fiscal Affairs has not covered in the
Commentary the special problem of dividends paid to collective investment institutions
(investment companies or investment funds).
(Renumbered and footnote deleted on 23 July 1992; see HISTORY)
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60.
In respect of dividends paid to companies which hold at least 25 per cent of the
capital of the company paying the dividends, the Committee has examined the incidence
which the particular company taxation systems quoted in paragraphs 42 and following have
on the tax treatment of dividends paid by the subsidiary.
(Renumbered and amended on 23 July 1992; see HISTORY)
61.
Various opinions were expressed in the course of the discussion. Opinions diverge
even when the discussion is limited to the taxation of subsidiaries and parent companies.
They diverge still more if the discussion takes into account more general economic
considerations and extends to the taxation of shareholders of the parent company.
(Renumbered on 23 July 1992; see HISTORY)
62.
In their bilateral conventions States have adopted different solutions, which were
motivated by the economic objectives and the peculiarities of the legal situation of those
States, by budgetary considerations, and by a whole series of other factors. Accordingly, no
generally accepted principles have emerged. The Committee did nevertheless consider the
situation for the more common systems of company taxation.
(Renumbered on 23 July 1992; see HISTORY)
1.

Classical system in the State of the subsidiary
(paragraph 42 above)

63.
The provisions of the Convention have been drafted to apply when the State of
which the distributing company is a resident has a so-called "classical" system of company
taxation, namely one under which distributed profits are not entitled to any benefit at the
level either of the company or of the shareholder (except for the purpose of avoiding
recurrent taxation of inter-company dividends).
(Renumbered and heading amended on 23 July 1992; see HISTORY)
2.

Split-rate company tax system in the State of the subsidiary
(paragraphs 43 to 46 above)

64.
States of this kind collect company tax on distributed profits at a lower rate than on
retained profits which results in a lower company tax burden on profits distributed by a
subsidiary to its parent company. In view of this situation, most of these States have
obtained, in their conventions, rates of tax at source of 10 or 15 per cent, and in some cases
even above 15 per cent. It has not been possible in the Committee to get views to converge
on this question, the solution of which is left to bilateral negotiations.
(Renumbered and heading amended on 23 July 1992; see HISTORY)
3.

Imputation system in the State of the subsidiary
(paragraphs 47 and following)

65.
In such States, a company is liable to tax on the whole of its profits, whether
distributed or not; the shareholders resident of the State of which the distributing
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company is itself a resident are subject to tax on dividends distributed to them, but receive
a tax credit in consideration of the fact that the profits distributed have been taxed at
company level.
(Renumbered and heading amended on 23 July 1992; see HISTORY)
66.
The question has been considered whether States of this kind should extend the
benefit of the tax credit to the shareholders of parent companies resident of another State,
or even to grant the tax credit directly to such parent companies. It has not been possible
in the Committee to get views to converge on this question, the solution of which is left to
bilateral negotiations.
(Renumbered and footnote deleted on 23 July 1992; see HISTORY)
67.
If, in such a system, profits, whether distributed or not, are taxed at the same rate,
the system is not different from a "classical" one at the level of the distributing company.
Consequently, the State of which the subsidiary is a resident can only levy a tax at source
at the rate provided in sub-paragraph a) of paragraph 2.
(Renumbered on 23 July 1992; see HISTORY)
Observation on the Commentary
68.
Canada and the United Kingdom do not adhere to paragraph 24 above. Under their
law, certain interest payments are treated as distributions, and are therefore included in the
definition of dividends.
(Renumbered and amended on 23 July 1992; see HISTORY)
Reservations on the Article
Paragraph 2
69.
Australia reserves the right to tax, at a rate of not less than 15 per cent, dividends
paid by a company that is a resident of Australia for purposes of its tax.
(Amended on 31 March 1994; see HISTORY)
70.
New Zealand reserves its positions on sub-paragraph a) because it wishes to retain its
freedom of action with regard to the treatment of holding (parent companies and
subsidiaries).
(Renumbered and amended on 23 July 1992; see HISTORY)
71.
Canada reserves the right to apply a 10 per cent rate of tax at source in the case of
holdings (parent companies and subsidiaries).
(Renumbered and amended on 23 July 1992; see HISTORY)
72.
The United States reserves the right to provide that shareholders of pass-through
entities will not be granted the direct dividend investment rate, even if they would qualify
(based on their percentage of ownership).
(Replaced on 23 July 1992; see HISTORY)
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73.
Italy reserves its position concerning the percentage envisaged for the holding (25
per cent) and can only agree to a rate of tax of 5 per cent for a direct holding of more than
50 per cent.
(Renumbered on 23 July 1992; see HISTORY)
74.
The Netherlands reserves its position on the rate of 5 per cent, since it considers that
transfers of profits within a group of enterprises should be entirely exempted from tax at
the source.
(Renumbered on 23 July 1992; see HISTORY)
75.
Portugal, Mexico and Turkey reserve their positions on the rates of tax in paragraph
2. Mexico will seek a zero tax rate for all dividends, because it doesnot levy tax on profits
in the hands of the shareholders but taxes profits only at the corporate level.
(Amended on 21 September 1995; see HISTORY)
76.
Spain reserves its position on the rate of tax of 5 per cent and the determination of
the minimum percentage for the holding.
(Renumbered on 23 July 1992; see HISTORY)
77.
Poland reserves its position on the minimum percentage for the holding (25 per
cent) and the rates of tax (5 per cent and 15 per cent).
(Added on 23 October 1997; see HISTORY)
Paragraph 3
78.
Belgium reserves the right to broaden the definition of dividends in para-graph 3 so
as to cover expressly income-even when paid in the form of interest-which is subjected to
the same taxation treatment as income from shares by its internal law.
(Amended on 31 March 1994; see HISTORY)
79.
Denmark reserves the right, in certain cases, to consider as dividends the selling
price derived from the sale of shares.
(Replaced on 23 July 1992; see HISTORY)
80.
France reserves the right to amplify the definition of dividends in paragraph 3 so as
to cover all income subjected to the taxation treatment of distributions.
(Replaced on 23 July 1992; see HISTORY)
81.
Canada, Germany, Ireland and Spain reserve the right to amplify the definition of
dividends in paragraph 3 so as to cover certain interest payments which are treated as
distributions under their domestic law.
(Amended on 31 March 1994; see HISTORY)
81.1 Portugal reserves the right to amplify the definition of dividends in paragraph 3 so
as to cover certain payments, made under profit participation arrangements, which are
treated as distributions under its domestic law.
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(Added on 31 March 1994; see HISTORY)
Paragraph 4
82.
Italy reserves the right to subject dividends to the taxes imposed by its law
whenever the recipient thereof has a permanent establishment in Italy, even if the holding
on which the dividends are paid is not effectively connected with such permanent
establishment.
(Renumbered on 23 July 1992; see HISTORY)
Paragraph 5
83.
Canada and the United States reserve the right to impose their branch tax on the
earnings of a company attributable to a permanent establishment situated in these
countries.
(Amended on 31 March 1994; see HISTORY)
84.

(Deleted on 21 September 1995; see HISTORY)

85.
Turkey reserves the right to tax, in a manner corresponding to that provided by
paragraph 2 of the Article, the part of the profits of a company of the other Contracting
State that carries on business through a permanent establishment situated in Turkey that
remains after taxation pursuant to Article 7.
(Replaced on 23 July 1992; see HISTORY)
86.
The United States reserves the right to impose its accumulated earnings tax and
personal holding company tax, to prevent tax avoidance.
(Renumbered on 23 July 1992; see HISTORY)
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Commentary on Article 11
Concerning the Taxation of Interest
I. Preliminary remarks
1.
"Interest" is generally taken to mean remuneration on money lent, being
remuneration coming within the category of "income from movable capital" (revenus de
capitaux mobiliers). Unlike dividends, interest does not suffer economic double taxation,
that is, it is not taxed both in the hands of the debtor and in the hands of the creditor.
Unless it is provided to the contrary by the contract, payment of the tax charged on
interest falls on the recipient. If it happens that the debtor undertakes to bear any tax
chargeable at the source, this is as though he had agreed to pay his creditor additional
interest corresponding to such tax.
2.
But, like dividends, interest on bonds or debentures or loans usually attracts tax
charged by deduction at the source when the interest is paid. This method is, in fact,
commonly used for practical reasons, as the tax charged at the source can constitute an
advance of the tax payable by the recipient in respect of his total income or profits. If in
such a case the recipient is a resident of the country which practises deduction at the
source, any double taxation he suffers is remedied by internal measures. But the position is
different if he is a resident of another country: he is then liable to be taxed twice on the
interest, first by the State of source and then by the State of which he is a resident. It is
clear that his double charge of tax can reduce considerably the interest on the money lent
and so hamper the movement of capital and the development of international investment.
3.
A formula reserving the exclusive taxation of interest to one State, whether the
State of the beneficiary's residence or the State of source, could not be sure of receiving
general approval. Therefore a compromise solution was adopted. It provides that interest
may be taxed in the State of residence-but leaves to the State of source the right to impose
a tax if its laws so provide, it being implicit in this right that the State of source is free to
give up all taxation on interest paid to non-residents. Its exercise of this right will however
be limited by a ceiling which its tax cannot exceed but, it goes without saying, the
Contracting States can agree to adopt an even lower rate of taxation in the State of source.
The sacrifice that the latter would accept in such conditions will be matched by a relief to
be given by the State of residence, in order to take into account the tax levied in the State
of source (cf. Article 23 A or 23 B).
4.
Certain countries do not allow interest paid to be deducted for the purposes of the
payer's tax unless the recipient also resides in the same State or is taxable in that State.
Otherwise they forbid the deduction. The question whether the deduction should also be
allowed in cases where the interest is paid by a resident of a Contracting State to a resident
of the other State, is dealt with in paragraph 4 of Article 24.
(Amended on 23 July 1992; see HISTORY)
II. Commentary on the provisions of the Article
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Paragraph 1
5.
Paragraph 1 lays down the principle that interest arising in a Contracting State and
paid to a resident of the other Contracting State may be taxed in the latter. In doing so, it
does not stipulate an exclusive right to tax in favour of the State of residence. The term
"paid" has a very wide meaning, since the concept of payment means the fulfilment of the
obligation to put funds at the disposal of the creditor in the manner required by contract or
by custom.
6.
The Article deals only with interest arising in a Contracting State and paid to a
resident of the other Contracting State. It does not, therefore, apply to interest arising in a
third State or to interest arising in a Contracting State which is attributable to a permanent
establishment which an enterprise of that State has in the other Contracting State (for
these cases, cf. paragraphs 4 to 6 of the Commentary on Article 21).
Paragraph 2
7.
Paragraph 2 reserves a right to tax interest to the State in which the interest arises;
but it limits the exercise of that right by determining a ceiling for the tax, which may not
exceed 10 per cent. This rate may be considered a reasonable maximum bearing in mind
that the State of source is already entitled to tax profits or income produced on its territory
by investments financed out of borrowed capital. The Contracting States may agree in
bilateral negotiations upon a lower tax or even on exclusive taxation in the State of the
beneficiary's residence.
8.
Under paragraph 2, the limitation of tax in the State of source is not avail-able when
an intermediary, such as an agent or nominee, is interposed between the beneficiary and
the payer, unless the beneficial owner is a resident of the other Contracting State. (The
text of the Model was amended in 1995 to clarify this point, which has been the consistent
position of all Member countries.) States which wish to make this more explicit are free to
do so during bilateral negotiations.
(Amended on 21 September 1995; see HISTORY)
9.
The paragraph lays down nothing about the mode of taxation in the State of source.
It therefore leaves that State free to apply its own laws and, in particular, to levy the tax
either by deduction at source or by individual assessment. Procedural questions are not
dealt with in this Article. Each State should be able to apply the procedure provided in its
own law. Specific questions arise with triangular cases (see paragraph 53 of the
Commentary on Article 24).
(Amended on 23 July 1992; see HISTORY)
10.
It does not specify whether or not the relief in the State of source should be
conditional upon the interest being subject to tax in the State of residence. This
question can be settled by bilateral negotiations.
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11.
The Article contains no provisions as to how the State of the beneficiary's residence
should make allowance for the taxation in the State of source of the interest. This question
is dealt with in Articles 23 A and 23 B.
12.
Attention is drawn generally to the following case: the beneficial owner of interest
arising in a Contracting State is a company resident in the other Con-tracting State; all or
part of its capital is held by shareholders resident outside that other State; its practice is
not to distribute its profits in the form of dividends; and it enjoys preferential taxation
treatment (private investment company, base company). The question may arise whether,
in the case of such a company, it is justifiable to allow in the State of source of the interest
the limitation of tax which is provided in paragraph 2. It may be appropriate, when
bilateral negotiations are being conducted, to agree upon special exceptions to the taxing
rule laid down in this Article, in order to define the treatment applicable to such
companies.
13.
It should, however, be pointed out that the solution adopted, given the combined
effect of the right to tax accorded to the State of source and the allowance to be made for
the tax levied there against that due in the State of residence, could, in certain cases, result
in maintaining partial double taxation and lead to adverse economic consequences. In fact,
when the beneficiary of the interest has himself had to borrow in order to finance the
operation which earns him interest, the profit he will realise by way of interest will be much
smaller than the nominal amount of interest he receives; if the interest he pays and that
which he receives balance, there will be no profit at all. In such a case, the allowance to be
made under paragraph 2 of Article 23 A, or paragraph 1 of Article 23 B, raises a difficult and
sometimes insoluble problem in view of the fact that the tax levied in the State where the
interest arises is calculated on the gross amount thereof, whereas the same interest is
reflected in the beneficiary's business results at its net amount only. The result of this is
that part, or sometimes even the whole amount, of the tax levied in the State where the
interest arises cannot be allowed as a credit in the beneficiary's State of residence and so
constitutes an excess charge for the beneficiary, who, to that extent, suffers double
taxation. Moreover, the latter, in order to avoid the disadvantage just mentioned, will tend
to increase the rate of interest he charges his debtor, whose financial burden would then be
increased to a corresponding extent. Thus in certain cases the practice of taxation at the
source can constitute an obstacle to international trade. Furthermore, if the payer of the
interest happens to be the State itself, a public sector institution, or an enterprise
guaranteed by the State, the end result may well be that the tax levied at source is actually
borne by the Treasury of the debtor's State, which latter thus derives no real benefit from
its own taxation.
14.
The disadvantages just mentioned arise in business, particularly with the sale on
credit of equipment, other commercial credit sales, and loans granted by banks. The
supplier in such cases very often merely passes on to the customer, without any additional
charge, the price he will himself have had to pay to a bank or an export finance agency to
finance the credit; similarly, the banker generally finances the loan which he grants with
funds lent to his bank and, in particular, funds accepted by him on deposit. In the case
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especially of the person selling equipment on credit, the interest is more an element of the
selling price than income from invested capital.
15.
If two Contracting States, in order to eliminate all risks of double taxation, should
desire to avoid the imposition of a tax in the State of source on interest arising from the
above-mentioned categories of debts, their common intention can be expressed by an
additional paragraph which would follow paragraph 2 of the Article, and which might be
drafted in the following terms:
"3. Notwithstanding the provisions of paragraph 2, any such interest as is
mentioned in paragraph 1 shall be taxable only in the Contracting State of which the
recipient is a resident, if such recipient is the beneficial owner of the interest and if such
interest is paid:
a)
in connection with the sale on credit of any industrial, commercial or
scientific equipment,
b)
in connection with the sale on credit of any merchandise by one enter-prise
to another enterprise, or
c)
on any loan of whatever kind granted by a bank."
16.
As regards, more particularly, the types of credit sale referred to in sub-paragraph a)
of the text suggested above, they comprise not only sales of complete units, but also sales
of separate components thereof. Furthermore, as regards credit sales of the types referred
to in sub-paragraphs a) and b) of the suggested text, it is immaterial whether the interest is
stipulated separately and as additional to the sale price, or is included from the outset in
the price payable by instalments.
17.
Contracting States may add to the categories of interest enumerated in the text
suggested in paragraph 15 above, other categories in regard to which the imposition of a
tax in the State of source might appear to them to be undesirable. They may also agree that
the exclusion of a right to tax in the State of source shall be limited to certain of the
categories of interest mentioned.
Paragraph 3
18.
Paragraph 3 specifies the meaning to be attached to the term "interest" for the
application of the taxation treatment defined by the Article. The term designates, in
general, income from debt-claims of every kind, whether or not secured by mortgage and
whether or not carrying a right to participate in profits. The term "debt-claims of every
kind" obviously embraces cash deposits and security in the form of money, as well as
government securities, and bonds and debentures, although the three latter are specially
mentioned because of their importance and of certain peculiarities that they may present.
It is recognised, on the one hand, that mortgage interest comes within the category of
income from movable capital (revenus de capitaux mobiliers), even though certain countries
assimilate it to income from immovable property. On the other hand, debt-claims, and
bonds and debentures in particular, which carry a right to participate in the debtor's profits
are nonetheless regarded as loans if the contract by its general character clearly evidences a
loan at interest.
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(Amended on 23 July 1992; see HISTORY)
19.
Interest on participating bonds should not normally be considered as a dividend, and
neither should interest on convertible bonds until such time as the bonds are actually
converted into shares. However, the interest on such bonds should be considered as a
dividend if the loan effectively shares the risks run by the debtor company (see inter alia
paragraph 25 of the Commentary on Article 10). In situations of presumed thin
capitalisation, it is sometimes difficult to distinguish between dividends and interest and in
order to avoid any possibility of overlap between the categories of income dealt with in
Article 10 and Article 11 respectively, it should be noted that the term "interest" as used in
Article 11 does not include items of income which are dealt with under Article 10.
(Replaced on 23 July 1992; see HISTORY)
20.
As regards, more particularly, government securities, and bonds and debentures, the
text specifies that premiums or prizes attaching thereto constitute interest. Generally
speaking, what constitutes interest yielded by a loan security, and may properly be taxed as
such in the State of source, is all that the institution issuing the loan pays over and above
the amount paid by the sub-scriber, that is to say, the interest accruing plus any premium
paid at redemption or at issue. It follows that when a bond or debenture has been issued at
a pre-mium, the excess of the amount paid by the subscriber over that repaid to him may
constitute negative interest which should be deducted from the interest that is taxable. On
the other hand, any profit or loss which a holder of such a security realises by the sale
thereof to another person does not enter into the concept of interest. Such profit or loss
may, depending on the case, constitute either a business profit or a loss, a capital gain or a
loss, or income falling under Article 21.
(Replaced on 23 July 1992; see HISTORY)
21.
Moreover, the definition of interest in the first sentence of paragraph 3 is, in
principle, exhaustive. It has seemed preferable not to include a subsidiary reference to
domestic laws in the text; this is justified by the following consider-ations:
a)
the definition covers practically all the kinds of income which are regarded as
interest in the various domestic laws;
b)
the formula employed offers greater security from the legal point of view and
ensures that conventions would be unaffected by future changes in any country's domestic
laws;
c)
in the Model Convention references to domestic laws should as far as possible
be avoided.
It nevertheless remains understood that in a bilateral convention two Contracting States
may widen the formula employed so as to include in it any income which is taxed as
interest under either of their domestic laws but which is not covered by the definition and
in these circumstances may find it preferable to make reference to their domestic laws.
(Renumbered on 23 July 1992; see HISTORY)
21.1. The definition of interest in the first sentence of paragraph 3 does not normally
apply to payments made under certain kinds of nontraditional financial instruments where
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there is no underlying debt (for example, interest rate swaps). However, the definition will
apply to the extent that a loan is considered to exist under a `substance over form' rule, an
`abuse of rights' principle, or any similar doctrine.
(Added on 21 September 1995; see HISTORY)
22.
The second sentence of paragraph 3 excludes from the definition of interest penalty
charges for late payment but Contracting States are free to omit this sentence and treat
penalty charges as interest in their bilateral conventions. Penalty charges, which may be
payable under the contract, or by customs or by virtue of a judgement, consist either of
payments calculated pro rata temporis or else of fixed sums; in certain cases they may
combine both forms of payment. Even if they are determined pro rata temporis they
constitute not so much income from capital as a special form of compensation for the loss
suffered by the creditor through the debtor's delay in meeting his obligations. Moreover,
considerations of legal security and practical convenience make it advisable to place all
penalty charges of this kind, in whatever form they be paid, on the same footing for the
purposes of their taxation treatment. On the other hand, two Contracting States may
exclude from the application of Article 11 any kinds of interest which they intend to be
treated as dividends.
(Renumbered on 23 July 1992; see HISTORY)
23.
Finally, the question arises whether annuities ought to be assimilated to interest; it
is considered that they ought not to be. On the one hand, annuities granted in
consideration of past employment are referred to in Article 18 and are subject to the rules
governing pensions. On the other hand, although it is true that instalments of purchased
annuities include an interest element on the purchase capital as well as return of capital,
such instalments thus constituting "fruits civils" which accrue from day to day, it would be
difficult for many countries to make a distinction between the element representing income
from capital and the element representing a return of capital in order merely to tax the
income element under the same category as income from movable capital. Taxation laws
often contain special provisions classifying annuities in the category of salaries, wages and
pensions, and taxing them accordingly.
(Renumbered on 23 July 1992; see HISTORY)
Paragraph 4
24.
Certain States consider that dividends, interest and royalties arising from sources in
their territory and payable to individuals or legal persons who are residents of other States
fall outside the scope of the arrangement made to prevent them from being taxed both in
the State of source and in the State of the beneficiary's residence when the beneficiary has
a permanent establishment in the former State. Paragraph 4 is not based on such a
conception which is sometimes referred to as "the force of attraction of the permanent
establishment". It does not stipulate that interest arising to a resident of a Contracting
State from a source situated in the other State must, by a kind of legal presumption, or
fiction even, be related to a permanent establishment which that resident may have in the
latter State, so that the said State would not be obliged to limit its taxation in such a case.
The paragraph merely provides that in the State of source the interest is taxable as part of
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the profits of the permanent establishment there owned by the beneficiary which is a
resident in the other State, if it is paid in respect of debt-claims forming part of the assets
of the permanent establishment or otherwise effectively connected with that establishment.
In that case, paragraph 4 relieves the State of source of the interest from any limitation
under the Article. The foregoing explanations accord with those in the Commentary on
Article 7.
(Renumbered on 23 July 1992; see HISTORY)
25.
The rules set out above also apply where the beneficiary of the interest has in the
other Contracting State, for the purpose of performing any of the kinds of independent
personal services mentioned in Article 14, a fixed base with which the debt-claim in respect
of which the interest is paid is effectively connected.
(Renumbered on 23 July 1992; see HISTORY)
Paragraph 5
26.
This paragraph lays down the principle that the State of source of the interest is the
State of which the payer of the interest is a resident. It provides, however, for an
exception to this rule in the case of interest-bearing loans which have an obvious economic
link with a permanent establishment owned in the other Contracting State by the payer of
the interest. If the loan was contracted for the requirements of that establishment and the
interest is borne by the latter, the paragraph determines that the source of the interest is in
the Contracting State in which the permanent establishment is situated, leaving aside the
place of residence of the owner of the permanent establishment, even when he resides in a
third State.
(Amended on 21 September 1995; see HISTORY)
27.
In the absence of an economic link between the loan on which the interest arises
and the permanent establishment, the State where the latter is situated cannot on that
account be regarded as the State where the interest arises; it is not entitled to tax such
interest, not even within the limits of a "taxable quota" proportional to the importance of
the permanent establishment. Such a practice would be incompatible with paragraph 5.
Moreover, any departure from the rule fixed in the first sentence of paragraph 5 is justified
only where the economic link between the loan and the permanent establishment is
sufficiently clear-cut. In this connection, a number of possible cases may be distinguished:
a)
The management of the permanent establishment has contracted a loan which
it uses for the specific requirements of the permanent establish-ment; it shows it among its
liabilities and pays the interest thereon directly to the creditor.
b)
The head office of the enterprise has contracted a loan the proceeds of which
are used solely for the purposes of a permanent establishment situated in another country.
The interest is serviced by the head office but is ultimately borne by the permanent
establishment.
c)
The loan is contracted by the head office of the enterprise and its pro-ceeds
are used for several permanent establishments situated in different countries.
In cases a) and b) the conditions laid down in the second sentence of paragraph 5 are
fulfilled, and the State where the permanent establishment is situated is to be regarded as
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the State where the interest arises. Case c), however, falls outside the provisions of
paragraph 5, the text of which precludes the attribution of more than one source to the
same loan. Such a solution, moreover, would give rise to considerable administrative
complications and make it impossible for lenders to calculate in advance the taxation that
interest would attract. It is, however, open to two Contracting States to restrict the
application of the final provision in para-graph 5 to case a) or to extend it to case c).
(Renumbered on 23 July 1992; see HISTORY)
28.
Paragraph 5 provides no solution for the case, which it excludes from its provisions,
where both the beneficiary and the payer are indeed residents of the Contracting States, but
the loan was borrowed for the requirements of a per-manent establishment owned by the
payer in a third State and the interest is borne by that establishment. As paragraph 5 now
stands, therefore, only its first sentence will apply in such a case. The interest will be
deemed to arise in the Contracting State of which the payer is a resident and not in the
third State in whose territory is situated the permanent establishment for the account of
which the loan was effected and by which the interest is payable. Thus the interest will be
taxed both in the Contracting State of which the payer is a resident and in the Contracting
State of which the beneficiary is a resident. But, although double taxation will be avoided
between these two States by the arrangements provided in the Article, it will not be
avoided between them and the third State if the latter taxes the interest on the loan at the
source when it is borne by the permanent establishment in its territory.
(Renumbered on 23 July 1992; see HISTORY)
29.
It has not, however, been considered possible to refer to such a case in a bilateral
convention and provide for it a solution consisting for example, in oblig-ing the Contracting
State of the payer's residence to relinquish its tax at the source in favour of the third State
in which is situated the permanent establish-ment for the account of which the loan was
effected and by which the interest is borne. The risk of double taxation just referred to can
only be fully avoided through a bilateral convention containing a similar provision to that
in para-graph 5, between the Contracting State of which the payer of the interest is a
resident and the third State in which the permanent establishment paying the interest is
situated, or through a multilateral convention containing such a provision.
(Renumbered on 23 July 1992; see HISTORY)
30.
Moreover, in the case-not settled in paragraph 5-where whichever of the two
Contracting States is that of the payer's residence and the third State in which is situated
the permanent establishment for the account of which the loan is effected and by which the
interest is borne, together claim the right to tax the interest at the source, there would be
nothing to prevent those two States together with, where appropriate, the State of the
beneficiary's residence from concerting measures to avoid the double taxation that would
result from such claims. The proper remedy, it must be said again, would be the
establishment between these different States of bilateral conventions, or a multilateral
convention, containing a provision similar to that in paragraph 5. Another solution would
be for two Contracting States to word the second sentence of paragraph 5 in the following
way:
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"Where, however, the person paying the interest, whether he is a resident of a
Contracting State or not, has in a State other than that of which he is a resident a
permanent establishment or a fixed base in connection with which the indebtedness on
which the interest is paid was incurred, and such interest is borne by such permanent
establishment or fixed base, then such interest shall be deemed to arise in the State in
which the permanent estab-lishment or fixed base is situated."
(Renumbered on 23 July 1992; see HISTORY)
31.
If two Contracting States agree in bilateral negotiations to reserve to the State where
the beneficiary of the income resides the exclusive right to tax such income, then ipso facto
there is no value in inserting in the convention which fixes their relations that provision in
paragraph 5 which defines the State of source of such income. But it is equally obvious
that double taxation would not be fully avoided in such a case if the payer of the interest
owned, in a third State which charged its tax at the source on the interest, a permanent
establishment for the account of which the loan had been borrowed and which bore the
interest payable on it. The case would then be just the same as is contemplated in
paragraphs 28 to 30 above.
(Renumbered and amended on 23 July 1992; see HISTORY)
Paragraph 6
32.
The purpose of this paragraph is to restrict the operation of the provisions
concerning the taxation of interest in cases where, by reason of a special relation-ship
between the payer and the beneficial owner or between both of them and some other
person, the amount of the interest paid exceeds the amount which would have been agreed
upon by the payer and the beneficial owner had they stipulated at arm's length. It provides
that in such a case the provisions of the Article apply only to that last-mentioned amount
and that the excess part of the interest shall remain taxable according to the laws of the
two Contracting States, due regard being had to the other provisions of the Convention.
(Renumbered on 23 July 1992; see HISTORY)
33.
It is clear from the text that for this clause to apply the interest held excessive must
be due to a special relationship between the payer and the beneficial owner or between
both of them and some other person. There may be cited as examples cases where interest
is paid to an individual or legal person who directly or indirectly controls the payer, or who
is directly or indirectly controlled by him or is subordinate to a group having common
interest with him. These examples, moreover, are similar or analogous to the cases
contemplated by Article 9.
(Renumbered and amended on 23 July 1992; see HISTORY)
34.
On the other hand, the concept of special relationship also covers relation-ship by
blood or marriage and, in general, any community of interests as distinct from the legal
relationship giving rise to the payment of the interest.
(Renumbered on 23 July 1992; see HISTORY)

OECD Commentary, Art. 10-13

Page 27

35.
With regard to the taxation treatment to be applied to the excess part of the
interest, the exact nature of such excess will need to be ascertained according to the
circumstances of each case, in order to determine the category of income in which it should
be classified for the purposes of applying the provisions of the tax laws of the States
concerned and the provisions of the Convention. This paragraph permits only the
adjustment of the rate at which interest is charged and not the reclassification of the loan
in such a way as to give it the character of a contribution to equity capital. For such an
adjustment to be possible under paragraph 6 of Article 11 it would be necessary to
substitute other words for the phrase "having regard to the debt-claim for which it is paid".
Nevertheless, this paragraph can affect not only the recipient but also the payer of
excessive interest and if the law of the State of source permits, the excess amount can be
disallowed as a deduction, due regard being had to other applicable provisions of the
Convention. If two Contracting States should have difficulty in determining the other
provisions of the Convention applicable, as cases require, to the excess part of the interest,
there would be nothing to prevent them from introducing additional clarifications in the
last sentence of paragraph 6, as long as they do not alter its general purport.
(Renumbered and amended on 23 July 1992; see HISTORY)
36.
Should the principles and rules of their respective laws oblige the two Contracting
States to apply different Articles of the Convention for the purpose of taxing the excess, it
will be necessary to resort to the mutual agreement pro-cedure provided by the Convention
in order to resolve the difficulty.
(Renumbered on 23 July 1992; see HISTORY)
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Commentary on Article 12
Concerning the Taxation of Royalties
I. Preliminary remarks
1.
In principle, royalties in respect of licences to use patents and similar property and
similar payments are income to the recipient from a letting. The letting may be granted in
connection with an industrial or commercial enterprise (e.g. the use of literary copyright
granted by a publisher) or an independent pro- fession (e.g. use of a patent granted by the
inventor) or quite independently of any activity of the grantor (e.g. use of a patent granted
by the inventor's heirs).
2.
Certain countries do not allow royalties paid to be deducted for the purposes of the
payer's tax unless the recipient also resides in the same State or is taxable in that State.
Otherwise they forbid the deduction. The question whether the deduction should also be
allowed in cases where the royalties are paid by a resident of a Contracting State to a
resident of the other State, is dealt with in paragraph 4 of Article 24.
(Amended on 23 July 1992; see HISTORY)
II. Commentary on the provisions of the Article
Paragraph 1
3.
Paragraph 1 lays down the principle of exclusive taxation of royalties in the State of
the beneficial owner's residence. The only exception to this principle is that made in the
cases dealt with in paragraph 3.
4.
Under paragraph 1, the exemption from tax in the State of source is not available
when an intermediary, such as an agent or nominee, is interposed between the beneficiary
and the payer, unless the beneficial owner is a resident of the other Contracting State (the
text of the Model was amended in 1995 to clarify this point, which has been the consistent
position of all Member countries). States which wish to make this more explicit are free to
do so during bilateral negotiations.
(Amended on 23 October 1997; see HISTORY)
5.
The Article deals only with royalties arising in a Contracting State and beneficially
owned by a resident of the other Contracting State. It does not, therefore, apply to royalties
arising in a third State as well as to royalties arising in a Contracting State which are
attributable to a permanent establishment which an enterprise of that State has in the
other Contracting State (for these cases cf. paragraphs 4 to 6 of the Commentary on Article
21). Procedural questions are not dealt with in this Article. Each State should be able to
apply the procedure provided in its own law. Specific questions arise with triangular cases
(see paragraph 53 of the Commentary on Article 24).
(Amended on 23 October 1997; see HISTORY)
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6.
The paragraph does not specify whether or not the exemption in the State of source
should be conditional upon the royalties being subject to tax in the State of residence. This
question can be settled by bilateral negotiations.
7.
Attention is drawn generally to the following case: the beneficial owner of royalties
arising in a Contracting State is a company resident in the other Contracting State; all or
part of its capital is held by shareholders resident outside that other State; its practice is
not to distribute its profits in the form of dividends; and it enjoys preferential taxation
treatment (private investment company, base company). The question may arise whether in
the case of such a company it is justifiable to allow in the State of source of the royalties
the tax exemption which is provided in paragraph 1. It may be appropriate, when bilateral
negotiations are being conducted, to agree upon special exceptions to the taxing rule laid
down in this Article, in order to define the treatment applicable to such companies.
Paragraph 2
8.
Paragraph 2 contains a definition of the term "royalties". These relate, in general, to
rights or property constituting the different forms of literary and artistic property, the
elements of intellectual property specified in the text and information concerning
industrial, commercial or scientific experience. The definition applies to payments for the
use of, or the entitlement to use, rights of the kind mentioned, whether or not they have
been, or are required to be, registered in a public register. The definition covers both
payments made under a licence and compensation which a person would be obliged to pay
for fraudulently copying or infringing the right. It should also be noted that the word
"payment", used in the definition, has a very wide meaning since the concept of payment
means the fulfilment of the obligation to put funds at the disposal of the creditor in the
manner required by contract or by custom. As a guide, certain explanations are given below
in order to define the scope of Article 12 in relation to that of other Articles of the
Convention, as regards, in particular, the provision of information.
(Amended on 23 October 1997; see HISTORY)
9.
Whilst the definition of the term "royalties" in the 1963 Draft Convention and the
1977 Model Convention included payments "for the use of, or the right to use, industrial,
commercial or scientific equipment", the reference to these payments was subsequently
deleted from the definition. Given the nature of income from the leasing of industrial,
commercial or scientific equipment, including the leasing of containers, the Committee on
Fiscal Affairs decided to exclude income from such leasing from the definition of royalties
and, consequently, to remove it from the application of Article 12 in order to make sure
that it would fall under the rules for the taxation of business profits, as defined in Articles
5 and 7.
(Replaced on 23 July 1992; see HISTORY)
10.
Rents in respect of cinematograph films are also treated as royalties, whether such
films are exhibited in cinemas or on the television. It may, however, be agreed through
bilateral negotiations that rents in respect of cinematograph films shall be treated as
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industrial and commercial profits and, in consequence, subjected to the provisions of
Articles 7 and 9.
11.
In classifying as royalties payments received as consideration for information
concerning industrial, commercial or scientific experience, paragraph 2 alludes to the
concept of "know-how". Various specialist bodies and authors have formulated definitions
of know-how which do not differ intrinsically. One such definition, given by the
"Association des Bureaux pour la Protection de la Propriété Industrielle" (ANBPPI), states
that "know-how is all the undivulged technical information, whether capable of being
patented or not, that is necessary for the industrial reproduction of a product or process,
directly and under the same conditions; inasmuch as it is derived from experience,
know-how represents what a manufacturer cannot know from mere examination of the
product and mere knowledge of the progress of technique." In the know-how contract, one
of the parties agrees to impart to the other, so that he can use them for his own account,
his special knowledge and experience which remain unrevealed to the public. It is
recognised that the grantor is not required to play any part himself in the application of
the formulas granted to the licensee and that he does not guarantee the result thereof.
This type of contract thus differs from contracts for the provision of services, in which one
of the parties undertakes to use the customary skills of his calling to execute work himself
for the other party. Thus, payments obtained as consideration for after-sales service, for
services rendered by a seller to the purchaser under a guarantee, for pure technical
assistance, or for an opinion given by an engineer, an advocate or an accountant, do not
constitute royalties within the meaning of paragraph 2. Such payments generally fall under
Article 7 or Article 14. In business practice, contracts are encountered which cover both
know-how and the provision of technical assistance. One example, amongst others, of
contracts of this kind is that of franchising, where the franchisor imparts his knowledge and
experience to the franchisee and, in addition, provides him with varied technical assistance,
which, in certain cases, is backed up with financial assistance and the supply of goods. The
appropriate course to take with a mixed contract is, in principle, to break down, on the
basis of the information contained in the contract or by means of a reasonable
apportionment, the whole amount of the stipulated consideration according to the various
parts of what is being provided under the contract, and then to apply to each part of it so
determined the taxation treatment proper thereto. If, however, one part of what is being
provided constitutes by far the principal purpose of the contract and the other parts
stipulated therein are only of an ancillary and largely unimportant character, then it seems
possible to apply to the whole amount of the consideration the treatment applicable to the
principal part.
(Renumbered on 23 July 1992; see HISTORY)
12.
Whether payments received as consideration for computer software may be classified
as royalties poses difficult problems but is a matter of considerable importance in view of
the rapid development of computer technology in recent years and the extent of transfers
of such technology across national borders. Software may be described as a programme, or
series of programmes, containing instructions for a computer required either for the
operational processes of the computer itself (operational software) or for the

OECD Commentary, Art. 10-13

Page 31

accomplishment of other tasks (application software). It can be transferred through a
variety of media, for example in writing, on a magnetic tape or disc, or on a laser disc. It
may be standardised with a wide range of applications or be tailor-made for single users. It
can be transferred as an integral part of computer hardware or in an independent form
available for use on a variety of hardware. The rights in computer software are a form of
intellectual property. Research into the practices of OECD Member countries has established
that all but one protect software rights either explicitly or implicitly under copyright law.
Transfers of rights occur in many different ways ranging from the alienation of the entire
rights to the sale of a product which is subject to restrictions on the use to which it is put.
The consideration paid can also take numerous forms. These factors may make it difficult to
determine where the boundary lies between software payments that are properly to be
regarded as royalties and other types of payment.
(Replaced on 23 July 1992; see HISTORY)
13.
Three situations are considered. The first is of payments made where less than the
full rights in software are transferred. In a partial transfer of rights the consideration is
likely to represent a royalty only in very limited circumstances. One such case is where the
transferor is the author of the software (or has acquired from the author his rights of
distribution and reproduction) and he has placed part of his rights at the disposal of a third
party to enable the latter to develop or exploit the software itself commercially, for example
by development and distribution of it. It should be noted that even where a software
payment is properly to be regarded as a royalty there are difficulties in applying the
copyright provisions of the Article to software royalties since paragraph 2 requires that
software should be classified as a literary, artistic or scientific work. None of these
categories seems entirely apt but treatment as a scientific work might be the most realistic
approach. Countries for which it is not possible to attach software to any of those categories
might be justified in adopting in their bilateral treaties an amended version of paragraph 2
which either omits all references to the nature of copyrights or refers specifically to
software.
(Replaced on 23 July 1992; see HISTORY)
14.
In other cases, the acquisition of the software will generally be for the personal or
business use of the purchaser. The payment will then fall to be dealt with as commercial
income in accordance with Articles 7 or 14. It is of no relevance that the software is
protected by copyright or that there may be restrictions on the use to which the purchaser
can put it.
(Replaced on 23 July 1992; see HISTORY)
15.
The second situation is where the payments are made as consideration for the
alienation of rights attached to the software. It is clear that where consider-ation is paid
for the transfer of the full ownership, the payment cannot represent a royalty and the
provisions of the Article are not applicable. Difficulties can arise where there are extensive
but partial alienation of rights involving:
exclusive right of use during a specific period or in a limited geographical
area;
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additional consideration related to usage;
consideration in the form of a substantial lump sum payment.
(Replaced on 23 July 1992; see HISTORY)
16.
Each case will depend on its particular facts but in general such payments are likely
to be commercial income within Article 7 or 14 or a capital gains matter within Article 13
rather than royalties within Article 12. That follows from the fact that where the ownership
of rights has been alienated in full or in part, the consideration cannot be for the use of the
rights. The essential character of the transaction as an alienation cannot be altered by the
form of the consideration, the payment of the consideration in installments or, in the view
of most countries, by the fact that the payments are related to a contingency.
(Replaced on 23 July 1992; see HISTORY)
17.
The third situation is where software payments are made under mixed contracts.
Examples of such contracts include sales of computer hardware with built-in software and
concessions of the right to use software combined with the provision of services. The
methods set out in paragraph 11 above for dealing with similar problems in relation to
patent royalties and know-how are equally applicable to computer software. Where
necessary the total amount of the consideration payable under a contract should be broken
down on the basis of the information contained in the contract or by means of a reasonable
apportionment with the appropriate tax treatment being applied to each apportioned part.
(Replaced on 23 July 1992; see HISTORY)
18.
The suggestions made above regarding mixed contracts could also be applied in
regard to certain performances by artists and, in particular, in regard to an orchestral
concert given by a conductor or a recital given by a musician. The fee for the musical
performance, together with that paid for any simultaneous radio broadcasting thereof,
seems to fall to be treated under Article 17. Where, whether under the same contract or
under a separate one, the musical perfor-mance is recorded and the artist has stipulated
that he be paid royalties on the sale or public playing of the records, then so much of the
payment received by him as consists of such royalties falls to be treated under Article 12.
(Renumbered on 23 July 1992; see HISTORY)
19.
It is further pointed out that variable or fixed payments for the working of mineral
deposits, sources or other natural resources are governed by Article 6 and do not, therefore,
fall within the present Article.
(Renumbered and amended on 23 July 1992; see HISTORY)
Paragraph 3
20.
Certain States consider that dividends, interest and royalties arising from sources in
their territory and payable to individuals or legal persons who are residents of other States
fall outside the scope of the arrangement made to prevent them from being taxed both in
the State of source and in the State of the beneficiary's residence when the beneficiary has
a permanent establishment in the former State. Paragraph 3 is not based on such a
conception which is sometimes referred to as "the force of attraction of the permanent
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establishment". It does not stipulate that royalties arising to a resident of a Contracting
State from a source situated in the other State must, by a kind of legal presumption, or
fiction even, be related to a permanent establishment which that resident may have in the
latter State, so that the said State would not be obliged to limit its taxation in such a case.
The paragraph merely provides that in the State of source the royalties are taxable as part
of the profits of the permanent establishment there owned by the beneficiary which is a
resident of the other State, if they are paid in respect of rights or property forming part of
the assets of the permanent establishment or otherwise effectively connected with that
establishment. In that case, paragraph 3 relieves the State of source of the royalties from
any limitations under the Article. The foregoing explanations accord with those in the
Commentary on Article 7.
(Renumbered on 23 July 1992; see HISTORY)
21.
The rules set out above also apply where the beneficiary of the royalties has in the
other Contracting State, for the purpose of performing any of the kinds of independent
personal services mentioned in Article 14, a fixed base with which the right or property in
respect of which the royalties are paid is effectively connected.
(Renumbered on 23 July 1992; see HISTORY)
Paragraph 4
22.
The purpose of this paragraph is to restrict the operation of the provisions
concerning the taxation of royalties in cases where, by reason of a special relationship
between the payer and the beneficial owner or between both of them and some other
person, the amount of the royalties paid exceeds the amount which would have been agreed
upon by the payer and the beneficial owner had they stipulated at arm's length. It provides
that in such a case the provisions of the Article apply only to that last-mentioned amount
and that the excess part of the royalty shall remain taxable according to the laws of the two
Contracting States due regard being had to the other provisions of the Convention.
(Renumbered on 23 July 1992; see HISTORY)
23.
It is clear from the text that for this clause to apply the payment held excessive
must be due to a special relationship between the payer and the beneficial owner or
between both of them and some other person. There may be cited as examples cases where
royalties are paid to an individual or legal person who directly or indirectly controls the
payer, or who is directly or indirectly controlled by him or is subordinate to a group having
common interest with him. These examples, moreover, are similar or analogous to the cases
contemplated by Article 9.
(Renumbered on 23 July 1992; see HISTORY)
24.
On the other hand, the concept of special relationship also covers relation-ship by
blood or marriage and, in general, any community of interests as distinct from the legal
relationship giving rise to the payment of the royalty.
(Renumbered on 23 July 1992; see HISTORY)
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25.
With regard to the taxation treatment to be applied to the excess part of the royalty,
the exact nature of such excess will need to be ascertained according to the circumstances
of each case, in order to determine the category of income in which it should be classified
for the purpose of applying the provisions of the tax laws of the States concerned and the
provisions of the Convention. If two Contracting States should have difficulty in
determining the other provisions of the Convention applicable, as cases required, to the
excess part of the royalties, there would be nothing to prevent them from introducing
additional clarifications in the last sentence of paragraph 4, as long as they do not alter
its general purport.
(Renumbered on 23 July 1992; see HISTORY)
26.
Should the principles and rules of their respective laws oblige the two Contracting
States to apply different Articles of the Convention for the purpose of taxing the excess, it
will be necessary to resort to the mutual agreement procedure provided by the Convention
in order to resolve the difficulty.
(Renumbered on 23 July 1992; see HISTORY)
Observations on the Commentary
27.
Canada does not adhere to paragraph 14. In Canada, payments by a user of computer
software pursuant to a contract that requires that the source code or program be kept
confidential, are payments for the use of a secret formula or process and thus are royalties
within the meaning of paragraph 2 of the Article.
(Replaced on 23 July 1992; see HISTORY)
28.
Spain does not adhere to the interpretation in paragraphs 14 and 15. Spain holds the
view that payments relating to software fall within the scope of the Article where less than
the full rights to software are transferred, either if the payments are in consideration for
the right to use a copyright on software for commercial exploitation or if they relate to
software acquired for the personal or business use of the purchaser.
(Replaced on 23 July 1992; see HISTORY)
29.
The United States believes that in interpreting the definition of "royalties" in
paragraph 2 of the Article, with respect to payments for software, it should be understood
that where a payment for the acquisition of software for the personal or business use of the
purchaser is measured by reference to the productivity or use of such software, the payment
may represent a royalty under the Article.
(Replaced on 23 July 1992; see HISTORY)
30.
In relation to paragraphs 13 and 14, Australia takes the view that payments made for
the right to copy or adapt the software in a manner which would, without the permission of
the copyright owner, constitute an infringement of copyright, are royalties.
(Replaced on 23 July 1992; see HISTORY)
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31.
Greece does not adhere to the interpretation in paragraphs 14 and 15 above. Greece
takes the view that payments related to software fall within the scope of this Article,
whether the payments are in consideration for the use of (or the right to use) software for
commercial exploitation or for the personal or business use of the purchaser.
(Added on 21 September 1995; see HISTORY)
31.1 With respect to paragraph 14, Korea is of the opinion that the paragraph may neglect
the fact that know-how can be transferred in the form of computer software. Therefore,
Korea considers know-how imparted by non-residents through software or computer
program to be treated in accordance with Article 12.
(Added on 23 October 1997; see HISTORY)
Reservations on the Article
Paragraph 1
32.
Australia reserves the right to tax royalties that, under Australian law, have a
source in Australia.
(Renumbered on 21 September 1995; see HISTORY)
33.
Greece is unable to accept a provision which would preclude it, in bilateral
conventions for the avoidance of double taxation, from stipulating a clause conferring on it
the right to tax royalties at a rate of up to 10 per cent.
(Amended on 23 October 1997; see HISTORY)
34.
The Czech Republic reserves the right to tax at a rate of 10 per cent royalties that,
under Czech law, have a source in the Czech Republic. The Czech Republic also reserves the
right to subject payments for the use of, or the right to use, software rights to a tax regime
different from that provided for copyrights.
(Added on 23 October 1997; see HISTORY)
35.
Canada reserves its position on paragraph 1 and wishes to retain a 10 per cent rate of
tax at source in its bilateral conventions. However, Canada would be prepared to provide an
exemption from tax for copyright royalties in respect of a cultural, dramatic, musical or
artistic work, but not including royalties in respect of motion picture films and works on
film or videotape or other means of reproduction for use in connection with television.
(Renumbered on 21 September 1995; see HISTORY)
36.
Korea, Japan, Mexico, New Zealand, Poland, Portugal, Spain and Turkey reserve the
right to tax royalties at source.
(Amended on 23 October 1997; see HISTORY)
37.
Italy reserves the right to tax royalties at source, but is prepared to grant favourable
treatment to certain royalties (e.g. copyright royalties). Italy also reserves the right to
subject the use of, or the right to use, software rights to a tax regime different from that
provided for copyright.
(Renumbered on 21 September 1995; see HISTORY)
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Paragraph 2
38.
Greece and Mexico reserve the right to exclude from the scope of this Article
royalties arising from property or rights created or assigned mainly for thepurpose of taking
advantage of this Article and not for bona fide commercial reasons.
(Renumbered and amended on 21 September 1995; see HISTORY)
39.
Australia reserves the right to tax income derived from the leasing of industrial,
commercial or scientific equipment and of containers as royalties under its double taxation
agreements, where such income, under Australian law, has a source in Australia.
(Renumbered on 21 September 1995; see HISTORY)
40.
Canada, the Czech Republic, Hungary, Korea and Poland reserve the right to add the
words "for the use of, or the right to use, industrial, commercial or scientific equipment" to
paragraph 2.
(Amended on 23 October 1997; see HISTORY)
41.
Greece, Italy and Mexico reserve the right to continue to include income derived
from the leasing of industrial, commercial or scientific equipment and of containers in the
definition of "royalties" as provided for in paragraph 2 of Article 12 of the 1977 Model
Convention.
(Renumbered and amended on 21 September 1995; see HISTORY)
42.
New Zealand reserves the right to tax at source payments from the leasing of
industrial, commercial or scientific equipment and of containers.
(Renumbered on 21 September 1995; see HISTORY)
43.
Portugal reserves the right to treat and tax as royalties all software income that is
not derived from a total transfer of the rights attached to the software. Portugal also
reserves the right to tax at source as royalties income from the leasing of industrial,
commercial or scientific equipment and of containers, as well as income arising from
technical assistance in connection with the use of, or the right to use, such equipment and
containers.
(Renumbered on 21 September 1995; see HISTORY)
44.
Portugal and Spain reserve the right to tax at source as royalties income arising from
technical assistance in connection with the use of, or right to use, rights or information of
the type referred to in paragraph 2 of the Article.
(Renumbered on 21 September 1995; see HISTORY)
45.
Spain reserves its right to continue to adhere in its conventions to a definition of
royalties which includes income from the leasing of industrial, commercial or scientific
equipment and of containers.
(Renumbered on 21 September 1995; see HISTORY)
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46.
Turkey reserves the right to tax at source income from the leasing of industrial,
commercial or scientific equipment.
(Renumbered on 21 September 1995; see HISTORY)
Paragraph 3
47.
Italy reserves the right to subject royalties and profits from the alienation of rights
or property giving rise to royalties to the taxes imposed by its law whenever the recipient
thereof has a permanent establishment in Italy, even if the rights or property in respect of
which the royalties are paid is not effectively connected with such permanent
establishment.
(Renumbered on 21 September 1995; see HISTORY)
48.
Belgium, Canada, the Czech Republic, Mexico and France reserve the right, in order
to fill what they consider as a gap in the Article, to propose a provision defining the source
of royalties by analogy with the provisions of paragraph 5 of Article 11, which deals with
the same problem in the case of interest.
(Amended on 23 October 1997; see HISTORY)
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Commentary on Article 13
Concerning the Taxation of Capital Gains
I. Preliminary remarks
1.
A comparison of the tax laws of the OECD Member countries shows that the taxation
of capital gains varies considerably from country to country:
in some countries capital gains are not deemed to be taxable income;
in other countries capital gains accrued to an enterprise are taxed, but capital
gains made by an individual outside the course of his trade or business are not taxed;
even where capital gains made by an individual outside the course of his
trade or business are taxed, such taxation often applies only in specified cases, e.g. profits
from the sale of immovable property or speculative gains (where an asset was bought to be
resold).
2.
Moreover, the taxes on capital gains vary from country to country. In some OECD
Member countries, capital gains are taxed as ordinary income and therefore added to the
income from other sources. This applies especially to the capital gains made by the
alienation of assets of an enterprise. In a number of OECD Member countries, however,
capital gains are subjected to special taxes, such as taxes on profits from the alienation of
immovable property, or general capital gains taxes, or taxes on capital appreciation
(increment taxes). Such taxes are levied on each capital gain or on the sum of the capital
gains accrued during a year, mostly at special rates, which do not take into account the
other income (or losses) of the taxpayer. It does not seem necessary to describe all those
taxes.
3.
The Article does not deal with the above-mentioned questions. It is left to the
domestic law of each Contracting State to decide whether capital gains should be taxed and,
if they are taxable, how they are to be taxed. The Article can in no way be construed as
giving a State the right to tax capital gains if such right is not provided for in its domestic
law. The Article does not specify to what kind of tax it applies. It is understood that the
Article must apply to all kinds of taxes levied by a Contracting State on capital gains. The
wording of Article 2 is large enough to achieve this aim and to include also special taxes on
capital gains.
II. Commentary on the provisions of the Article
General remarks
4.
It is normal to give the right to tax capital gains on a property of a given kind to the
State which under the Convention is entitled to tax both the property and the income
derived therefrom. The right to tax a gain from the alienation of a business asset must be
given to the same State without regard to the question whether such gain is a capital gain
or a business profit. Accordingly, no distinction between capital gains and commercial
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profits is made nor is it necessary to have special provisions as to whether the Article on
capital gains or Article 7 on the taxation of business profits should apply. It is however left
to the domestic law of the taxing State to decide whether a tax on capital gains or on
ordinary income must be levied. The Convention does not prejudge this question.
5.
The Article does not give a detailed definition of capital gains. This is not necessary
for the reasons mentioned above. The words "alienation of property" are used to cover in
particular capital gains resulting from the sale or exchange of property and also from a
partial alienation, the expropriation, the transfer to a company in exchange for stock, the
sale of a right, the gift and even the passing of property on death.
6.
Most States taxing capital gains do so when an alienation of capital assets takes
place. Some of them, however, tax only so-called realised capital gains. Under certain
circumstances, though there is an alienation no realised capital gain is recognised for tax
purposes (e.g. when the alienation proceeds are used for acquiring new assets). Whether or
not there is a realisation has to be determined according to the applicable domestic tax law.
No particular problems arise when the State which has the right to tax does not exercise it
at the time the alienation takes place.
7.
As a rule, appreciation in value not associated with the alienation of a capital asset
is not taxed, since, as long as the owner still holds the asset in ques-tion, the capital gain
exists only on paper. There are, however, tax laws under which capital appreciation and
revaluation of business assets are taxed even if there is no alienation.
8.
Special circumstances may lead to the taxation of the capital appreciation of an asset
that has not been alienated. This may be the case if the value of a capital asset has
increased in such a manner that the owner proceeds to the revaluation of this asset in his
books. Such revaluation of assets in the books may also occur in the case of a depreciation
of the national currency. A number of States levy special taxes on such book profits,
amounts put into reserve, an increase in the paid-up capital and other revaluations
resulting from the adjust-ment of the book-value to the intrinsic value of a capital asset.
These taxes on capital appreciation (increment taxes) are covered by the Convention
according to Article 2.
9.
Where capital appreciation and revaluation of business assets are taxed, the same
principle should, as a rule, apply as in the case of the alienation of such assets. It has not
been found necessary to mention such cases expressly in the Article or to lay down special
rules. The provisions of the Article as well as those of Articles 6, 7 and 21, seem to be
sufficient. As a rule, the right to tax is conferred by the above-mentioned provisions on the
State of which the alienator is a resident, except that in the cases of immovable property or
of movable property forming part of the business property of a permanent establishment or
pertaining to a fixed base, the prior right to tax belongs to the State where such property is
situated. Special attention must be drawn, however, to the cases dealt with in paragraphs
13 to 17 below.

OECD Commentary, Art. 10-13

Page 40

10.
In some States the transfer of an asset from a permanent establishment situated in
the territory of such State to a permanent establishment or the head office of the same
enterprise situated in another State is assimilated to an alienation of property. The Article
does not prevent these States from taxing profits or gains deemed to arise in connection
with such a transfer, provided, however, that such taxation is in accordance with Article 7.
11.
The Article does not distinguish as to the origin of the capital gain. Therefore all
capital gains, those accruing over a long term, parallel to a steady improvement in economic
conditions, as well as those accruing in a very short period (speculative gains) are covered.
Also capital gains which are due to depreciation of the national currency are covered. It is,
of course, left to each State to decide whether or not such gains should be taxed.
12.
The Article does not specify how to compute a capital gain, this being left to the
domestic law applicable. As a rule, capital gains are calculated by deducting the cost from
the selling price. To arrive at cost all expenses incidental to the purchase and all
expenditure for improvements are added to the purchase price. In some cases the cost after
deduction of the depreciation allowances already given is taken into account. Some tax
laws prescribe another base instead of cost, e.g. the value previously reported by the
alienator of the asset for capital tax purposes.
13.
Special problems may arise when the basis for the taxation of capital gains is not
uniform in the two Contracting States. The capital gain from the alienation of an asset
computed in one State according to the rules mentioned in paragraph 12 above, may not
necessarily coincide with the capital gain computed in the other State under the accounting
rules used there. This may occur when one State has the right to tax capital gains because
it is the State of situs while the other State has the right to tax because the enterprise is a
resident of that other State.
14.
The following example may illustrate this problem: an enterprise of State A bought
immovable property situated in State B. The enterprise may have entered depreciation
allowances in the books kept in State A. If such immovable property is sold at a price
which is above cost, a capital gain may be realised and, in addition, the depreciation
allowances granted earlier may be recovered. State B, in which the immovable property is
situated and where no books are kept, does not have to take into account, when taxing the
income from the immovable property, the depreciation allowances booked in State A.
Neither can State B substitute the value of the immovable property shown in the books kept
in State A for the cost at the time of the alienation. State B cannot, therefore, tax the
depreciation allowances realised in addition to the capital gain as mentioned in paragraph
12 above.
15.
On the other hand, State A of which the alienator is a resident, cannot be obliged in
all cases to exempt such book profits fully from its taxes under para-graph 1 of the Article
and Article 23 A (there will be hardly any problems for States applying the tax credit
method). To the extent that such book profits are due to the realisation of the depreciation
allowances previously claimed in State A and which had reduced the income or profits
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taxable in such State A, that State cannot be prevented from taxing such book profits. The
situation corresponds to that dealt with in paragraph 44 of the Commentary on Article 23 A.
16.
Further problems may arise in connection with profits due to changes of the rate of
exchange between the currencies of State A and State B. After the devaluation of the
currency of State A, enterprises of such State A may, or may have to, increase the book
value of the assets situated outside the territory of State A. Apart from any devaluation of
the currency of a State, the usual fluctu-ations of the rate of exchange may give rise to
so-called currency gains or losses. Take for example an enterprise of State A having bought
and sold immovable property situated in State B. If the cost and the selling price, both
expressed in the currency of State B, are equal, there will be no capital gain in State B.
When the value of the currency of State B has risen between the purchase and the sale of
the asset in relation to the currency of State A, in the currency of that State a profit will
accrue to such enterprise. If the value of the currency of State B has fallen in the
meantime, the alienator will sustain a loss which will not be recognised in State B. Such
currency gains or losses may also arise in connection with claims and debts contracted in a
foreign currency. If the balance sheet of a permanent establishment situated in State B of
an enterprise of State A shows claims and debts expressed in the currency of State B, the
books of the permanent establishment do not show any gain or loss when repayments are
made. Changes of the rate of exchange may be reflected, however, in the accounts of the
head office. If the value of the currency of State B has risen (fallen) between the time the
claim has originated and its repayment, the enterprise, as a whole, will realise a gain
(sustain a loss). This is true also with respect to debts if between the time they have
originated and their repayment, the currency of State B has fallen (risen) in value.
17.
The provisions of the Article do not settle all questions regarding the taxation of
such currency gains. Such gains are in most cases not connected with an alienation of the
asset; they may often not even be determined in the State on which the right to tax capital
gains is conferred by the Article. Accordingly, the question, as a rule, is not whether the
State in which a permanent establish-ment is situated has a right to tax, but whether the
State of which the taxpayer is a resident must, if applying the exemption method, refrain
from taxing such currency gains which, in many cases, cannot be shown but in the books
kept in the head office. The answer to that latter question depends not only on the Article
but also on Article 7 and on Article 23 A. If in a given case differing opinions of two States
should result in an actual double taxation, the case should be settled under the mutual
agreement procedure provided for by Article 25.
18.
Moreover the question arises which Article should apply when there is paid for
property sold an annuity during the lifetime of the alienator and not a fixed price. Are
such annuity payments, as far as they exceed costs, to be dealt with as a gain from the
alienation of the property or as "income not dealt with" according to Article 21? Both
opinions may be supported by arguments of equivalent weight, and it seems difficult to give
one rule on the matter. In addition such problems are rare in practice, so it therefore seems
unnecessary to establish a rule for insertion in the Convention. It may be left to

OECD Commentary, Art. 10-13

Page 42

Contracting States who may be involved in such a question to adopt a solution in the
mutual agreement procedure provided for by Article 25.
19.
The Article is not intended to apply to prizes in a lottery or to premiums and prizes
attaching to bonds or debentures.
20.
The Article deals first with the gains which may be taxed in the State where the
alienated property is situated. For all other capital gains, paragraph 4 gives the right to tax
to the State of which the alienator is a resident.
21.
As capital gains are not taxed by all States, it may be considered reasonable to avoid
only actual double taxation of capital gains. Therefore, Contracting States are free to
supplement their bilateral convention in such a way that a State has to forego its right to
tax conferred on it by the domestic laws only if the other State on which the right to tax is
conferred by the Convention makes use thereof. In such a case, paragraph 4 of the Article
should be supplemented accordingly. Besides, a modification of Article 23 A as suggested in
paragraph 35 of the Commentary on Article 23 A is needed.
Paragraph 1
22.
Paragraph 1 states that gains from the alienation of immovable property may be
taxed in the State in which it is situated. This rule corresponds to the provisions of Article
6 and of paragraph 1 of Article 22. It applies also to immovable property forming part of
the assets of an enterprise or used for performing independent personal services. For the
definition of immovable property paragraph 1 refers to Article 6. Paragraph 1 of Article 13
deals only with gains which a resident of a Contracting State derives from the alienation of
immovable property situated in the other Contracting State. It does not, therefore, apply
to gains derived from the alienation of immovable property situated in the Contracting
State of which the alienator is a resident in the meaning of Article 4 or situated in a third
State; the provisions of paragraph 1 of Article 21 shall apply to such gains.
23.
Certain tax laws assimilate the alienation of all or part of the shares in a company,
the exclusive or main aim of which is to hold immovable property, to the alienation of such
immovable property. In itself paragraph 1 does not allow that practice: a special provision
in the bilateral convention can alone provide for such an assimilation. Contracting States
are of course free either to include in their bilateral conventions such special provision, or
to confirm expressly that the alienation of shares cannot be assimilated to the alienation of
the immovable property.
Paragraph 2
24.
Paragraph 2 deals with movable property forming part of the business property of a
permanent establishment of an enterprise or pertaining to a fixed base used for performing
independent personal services. The term "movable property" means all property other than
immovable property which is dealt with in paragraph 1. It includes also incorporeal
property, such as goodwill, licences, etc. Gains from the alienation of such assets may be
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taxed in the State in which the permanent establishment or fixed base is situated, which
corresponds to the rules for business profits and for income from independent personal
services (Articles 7 and 14).
25.
The paragraph makes clear that its rules apply when movable property of a
permanent establishment or fixed base is alienated as well as when the permanent
establishment as such (alone or with the whole enterprise) or the fixed base as such is
alienated. If the whole enterprise is alienated, then the rule applies to such gains which
are deemed to result from the alienation of movable property forming part of the business
property of the permanent establishment. The rules of Article 7 should then apply mutatis
mutandis without express reference thereto. For the transfer of an asset from a permanent
establishment in one State to a permanent establishment (or the head office) in another
State, cf. paragraph 10 above.
26.
On the other hand, paragraph 2 may not always be applicable to capital gains from
the alienation of a participation in an enterprise. The provision applies only to property
which was owned by the alienator, either wholly or jointly with another person. Under the
laws of some countries, capital assets of a partnership are considered to be owned by the
partners. Under some other laws, however, partnerships and other associations are treated
as body corporate for tax purposes, distinct from their partners (members), which means
that participations in such entities are dealt with in the same way as shares in a company.
Capital gains from the alienation of such participations, like capital gains from the
alienation of shares, are therefore taxable only in the State of residence of the alienator.
Contracting States may agree bilaterally on special rules governing the taxation of capital
gains from the alienation of a participation in a partnership.
27.
Certain States consider that all capital gains arising from sources in their territory
should be subject to their taxes according to their domestic laws, if the alienator has a
permanent establishment within their territory. Paragraph 2 is not based on such a
conception which is sometimes referred to as "the force of attraction of the permanent
establishment". The paragraph merely provides that gains from the alienation of movable
property forming part of the business prop-erty of a permanent establishment or of movable
property pertaining to a fixed base used for performing independent personal services may
be taxed in the State where the permanent establishment or the fixed base is situated. The
gains from the alienation of all other movable property are taxable only in the State of
residence of the alienator as provided in paragraph 4. The foregoing explanations accord
with those in the Commentary on Article 7.
Paragraph 3
28.
An exception from the rule of paragraph 2 is provided for ships and aircraft operated
in international traffic and for boats engaged in inland waterways transport and movable
property pertaining to the operation of such ships, aircraft and boats. Gains from the
alienation of such assets are taxable only in the State in which the place of effective
management of the enterprise operating such ships, aircraft and boats is situated. This rule
corresponds to the provisions of Article 8 and of paragraph 3 of Article 22. It is understood
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that paragraph 3 of Article 8 is applicable if the place of effective management of such
enterprise is aboard a ship or a boat. Contracting States which would prefer to confer the
exclusive taxing right on the State of residence or to use a combination of the residence
criterion and the place of effective management criterion are free, in bilateral conventions,
to substitute to paragraph 3 a provision corresponding to those proposed in paragraphs 2
and 3 of the Commentary on Article 8.
Paragraph 4
29.
As regards gains from the alienation of any property other than that referred to in
paragraphs 1, 2 and 3, paragraph 4 provides that they are taxable only in the State of which
the alienator is a resident. This corresponds to the rules laid down in Article 22.
30.
The Article does not contain special rules for gains from the alienation of shares in a
company or of securities, bonds, debentures and the like. Such gains are, therefore, taxable
only in the State of which the alienator is a resident.
31.
If shares are sold by a shareholder to the issuing company in connection with the
liquidation of such company or the reduction of its paid-up capital, the difference between
the selling price and the par value of the shares may be treated in the State of which the
company is a resident as a distribution of accumulated profits and not as a capital gain.
The Article does not prevent the State of residence of the company from taxing such
distributions at the rates provided for in Article 10: such taxation is permitted because
such difference is covered by the definition of the term "dividends" contained in paragraph
3 of Article 10 and interpreted in paragraph 28 of the Commentary relating thereto. The
same interpretation may apply if bonds or debentures are redeemed by the debtor at a price
which is higher than the par value or the value at which the bonds or debentures have been
issued; in such a case, the difference may represent interest and, therefore, be subjected to
a limited tax in the State of source of the interest in accordance with Article 11 (cf. also
paragraphs 20 and 21 of the Commentary on Article 11).
(Amended on 23 July 1992; see HISTORY)
32.

[Amended and renumbered as paragraph 47 on 31 March 1994; see HISTORY]

Reservations on the Article
33.
Australia reserves the right to tax gains from the alienation of property other than
property mentioned in the first three paragraphs of this Article. It also reserves the right
to propose changes to reflect the fact that the terms "movable property" and "immovable
property" are terms not used in Australian law.
(Amended on 23 July 1992; see HISTORY)
34.
Canada reserves its position on paragraph 4 in order to keep the right to tax gains
from the alienation of shares of a company, or of interests in a partnership or trust, the
value of which is derived principally from immovable property situated in Canada and in
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order to keep the right to tax gains of an individual who was a resident of Canada at any
time during the 6 years preceding the alienation of a particular property.
(Amended on 23 July 1992; see HISTORY)
35.
Finland reserves the right to tax gains from the alienation of shares or other
corporate rights in Finnish companies, where the ownership of such shares or other
corporate rights entitles to the enjoyment of immovable property situated in Finland and
held by the company.
(Amended on 23 July 1992; see HISTORY)
36.
France can accept the provisions of paragraph 4, but wishes to retain the possibility
of applying the provisions in its laws relative to the taxation of gains from the alienation of
shares or rights which are part of a substantial participation in a company which is a
resident of France, or of shares or rights of companies the assets of which consist mainly of
immovable property situated in France.
37.
Italy reserves the right to subject capital gains from Italian sources to the taxes
imposed by its law whenever the alienator has a permanent establishment in Italy, even if
the property or assets alienated did not form part of the business property employed in
such permanent establishment.
38.

New Zealand reserves its position on paragraphs 3 and 4.

39.
Sweden wants to reserve the right to tax gains from the alienation of shares or other
corporate rights in Swedish companies.
(Replaced on 23 July 1992; see HISTORY)
40.
Turkey reserves the right, in accordance with its legislation, to tax capital gains from
the alienation, within its territory, of movable capital and any property other than those
mentioned in paragraph 2 if the delay between their acquisition and their alienation is less
than two years.
41.
Notwithstanding paragraph 4 of this Article, where the selling price of shares is
considered to be dividends under Danish legislation, Denmark reserves the right to tax this
selling price as dividends in accordance with paragraph 2 of Article 10.
(Added on 23 July 1992; see HISTORY)
42.
Japan wishes to retain the right to tax gains from the alienation of shares or other
corporate rights which are part of a substantial participation in a Japanese company.
(Added on 23 July 1992; see HISTORY)
43.
Denmark, Norway and the United Kingdom reserve the right to insert in a special
article provisions regarding capital gains relating to offshore hydrocarbon exploration and
exploitation and related activities.
(Amended on 31 March 1994; see HISTORY)
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44.
Denmark, Norway and Sweden reserve the right to insert special provisions regarding
capital gains derived by the air transport consortium Scandinavian Airlines System (SAS).
(Added on 23 July 1992; see HISTORY)
45.
Korea and Spain reserve the right to tax gains from the alienation of shares or other
rights in a company whose assets consist mainly of immovable property situated on their
territory. They also reserve the right to tax gains from the alienation of shares or other
rights forming part of a substantial participation in a company which is a resident.
(Amended on 23 October 1997; see HISTORY)
46.
The United States wants to reserve its right to apply its tax on certain real estate
gains under the Foreign Investment in Real Property Tax Act.
(Added on 23 July 1992; see HISTORY)
47.
In view of its particular situation in relation to shipping, Greece will retain its
freedom of action with regard to the provisions in the Convention relating to capital gains
from the alienation of ships in international traffic and movable property pertaining to the
operation of such ships.
(Added on 31 March 1994; see HISTORY)
48.
Ireland reserves the right to subject to tax gains from the alienation of shares,
rights, or an interest in a company the assets of which consist primarily of immovable
property.
(Added on 21 September 1995; see HISTORY)
49.
Mexico reserves its position to retain the possibility of applying the provisions in its
laws relative to the taxation of gains from the alienation of shares or rights that are part of
a substantial participation in a company that is a resident of Mexico, or of shares or rights
of companies the assets of which consist mainly of immovable property situated in Mexico.
(Added on 21 September 1995; see HISTORY)

